Child Witness Competency: When Should the Issue be Raised?
By Sherrie Bourg Carter
Child witnesses are probably the most controversial type of witness to enter the legal arena.  Due to concerns about their age, vulnerability to suggestion, and common myths (e.g., xe "child sexual abuse:myths"child sexual abuse allegations are promoted by children’s sexual fantasies), child witnesses tend to be viewed by many within the legal system with great apprehension and uneasiness (Nancy Walker Perry & Lawrence S. Wrightsman, The Child Witness: Legal Issues and Dilemmas, 1991).  Such feelings often lead to a multitude of legal challenges when children, particularly young children, are listed as witnesses.  One of the most common of these legal challenges is a child’s competency to testify.

In Federal Court and the majority of state courts, all witnesses, including children, are presumed competent to testify (US Code 18 USCS § 3509(c), 2004; Task Force on Child Witnesses, American Bar Association Criminal Justice Section, The Child Witness in Legal Cases, 2002).  This presumption stands unless and until a legal challenge is raised about the witness’ competency.  Therefore, an important determination for attorneys to make is when to raise the issue.  For child witnesses, age alone has not been found to be a compelling reason to challenge competency.  However, when compelling reasons other than age exist, the Court may then order a competency evaluation of the child witness (US Code 18 USCS § 3509(c), 2004).  So what are some compelling reasons to raise the issue?  The answer requires an understanding of abilities and skills needed to be competent to testify.

The Legal Standard: To be deemed competent to testify, witnesses are expected to demonstrate certain knowledge and abilities.  These include:

· adequate intelligence and memory to store information; 

· the ability to observe, recall, and communicate information; 

· an awareness of the difference between the truth and a lie; 

· an appreciation of the meaning of an oath to tell the truth; and 

· an understanding of the potential consequences of not telling the truth.

xe "competency to testify:legal standard"Children usually are deemed competent if there is evidence that they have personal knowledge of the matters before the Court and can demonstrate the above-listed abilities (John E.B. Myers, Legal Issues in Child Abuse and Neglect, 1992).  But how can an attorney determine if these abilities were properly assessed by those who interviewed the child witness?  And if these abilities were not properly assessed, how can these abilities be properly assessed in the legal arena?  
The answer to the first question is for the attorney to carefully analyze any statements taken from the child witness and look for questions and answers that directly relate to the competency standard as described above.  The information outlined below should help to determine if the methods used to assess the child’s competency were adequate and proper.  The answer to the second question is that there are several ways to determine a child’s competency to testify once they enter the legal arena.  One way is for the Court to ask competency-related questions (as outlined below) directly with the child or allow the attorneys to do so at a witness competency hearing.  Another way is for the judge to determine if those who interviewed the child adequately addressed these areas in their work with the child.  A third option is to hear testimony from an expert to better understand the competency of the child witness.  In the few states where depositions are allowed, competency can be assessed during the child’s deposition.  In some cases, a combination of these methods is utilized. 

Determining xe "intelligence"Intelligence and xe "memory"Memory - With a young child, asking questions about family, school, counting, and knowledge of the alphabet and colors can provide a broad sense of the child’s intelligence and memory.  With older children, more difficult intellectual skills can be assessed, such as basic reading, math, or other problem-solving tasks.  Parents or guardians also can usually provide information about their child’s intelligence and memory.  If a parent or guardian’s credibility in providing such information becomes an issue or is in question, teachers typically can provide information about the child’s intelligence and memory and they usually are less biased reporters.  If a child witness is found to have significant deficits in intelligence and/or memory, this may be grounds to challenge competency.

Ability to Observe, Recall, and Communicate – A good way to assess a child’s ability to observe, recall, and communicate experiences is to ask a parent or guardian of the child (outside the child’s presence) to provide detailed descriptions of recent and distant past memorable events that the child experienced or witnessed.  The child can then be asked (outside the presence of the parent or guardian) what he or she recalls about those events, and the two accounts can be compared.  Examples of recent experiences might include what the child ate that day or who the child saw that day.  Examples of distant past events might include what happened on the child’s birthday, a memorable holiday, a field trip, or a vacation.  For birthdays, questions can be asked about the theme of the party (if there was one), who attended, and what gifts were received.  For vacations, questions can include the destination, who went, and the activities in which the child participated.  Similar questions can be asked about holidays.  Of course, this procedure would only produce valid results if neither the child or the parent/guardian knew about the procedure before it is was initiated.

Another measure of a child’s memory and ability to report experiences can be obtained by asking those who have had regular conversations with the child.  While these sources of information can include anyone who converses with the child, the best sources are those who are least likely to be biased and motivated by case-specific factors.  In many cases, the child’s teacher(s) can provide information about the child’s ability to experience events and report them with accuracy since such situations often arise in a classroom setting (i.e., children often are asked to give their impressions about a class project or trip or are asked to describe an incident that happened on the playground).

In cases where one or both of these methods (or other reasonable methods) gives rise to concern about a child witness’ ability to reliably report information about past salient experiences, this may be cited as evidence in support of a challenge of testimonial competency. 

xe "truth:understanding of"Understanding of Truth and Lie – In order to assess a child’s understanding of the concepts of truth and xe "lie:understanding of"lie, questions about right and wrong, real and make-believe, and truth and lie typically are asked.  Yet, while children’s understanding of these concepts need to be assessed, it is important to recognize that some types of questions are more developmentally appropriate than others.  For example, when assessing children’s understanding of these dichotomies, interviewers routinely ask children if they know the difference between them.  However, asking children to explain the difference between two concepts is a more developmentally difficult task than asking what each concept means.  In other words, questions such as, xe "questions:open-ended"“What does it mean to tell the truth?” and “What does it mean to tell a lie?” are more developmentally appropriate for young children than asking, “What is the difference between the truth and a lie?”  

It also is important to recognize that very young children often are unable to answer even these easier questions in a narrative form due to their underdeveloped language skills.  In one study, researchers found that none of the four-year-olds in their sample were able to define either truth or lie whereas 87.5% of the eight-year-olds were able to define both concepts (Michelle Aldridge & Joanne Wood, Interviewing Children: A Guide for Child Care and Forensic Practitioners, 1998).  This does not necessarily mean that four-year-olds do not understand the meaning of truth and lies.  It also does not mean that the open-ended questions should not be asked.  Some developmentally advanced children may be able to answer in a narrative form, but if not, there are acceptable alternative questions to help determine if and how much a child understands these concepts.  

For example, young children usually have an easier time answering xe "questions:multiple choice"multiple-choice questions, such as “If I said my hair is brown, is that the truth or a lie?”  In fact, it is quite common for interviewers or legal professionals to ask several of these basic questions.  While there is nothing wrong with doing this, such questions really are not sufficient for several reasons.  First, although most children can correctly answer these types of basic questions, they do not provide an answer to the real question of whether the child understands what it means to tell the xe "truth/lie"truth and what it means to tell a lie.  While they may be appropriate preliminary questions, the standard “If I said my hair is brown …” type of questions mostly establishes whether a child knows his or her colors and can provide a correct or incorrect answer.  Secondly, such questions do not place children in scenarios similar to what judges are ultimately considering when determining witness competency.  The pertinent question is whether a child who is placed in a particular situation (the courtroom) and asked questions about an event they either witnessed or experienced (the alleged incident) can distinguish what is the truth and what is a lie.  Therefore, in addition to the relatively simple questions, more situationally relevant questions should be asked when assessing a child’s competency to testify, such as:

· If I told your mom that you just yelled at me, would that be the truth or a lie?

· If you told your mom that I hit you, would that be the truth or a lie?

· If you told your teacher that something bad happened to you, but it really didn’t happen – you were making it up - would you be telling the truth or a lie?

Competent children should be able to consistently provide correct answers to these multiple-choice questions.    

Oftentimes, questions about xe "make-believe" \t "See real vs. make-believe"real and make-believe also are included in child witness competency inquiries.  While this is reasonable, it is important to recognize the differences between adult reality and “reality” in a child’s world.  Mickey Mouse and Spiderman are real to most young children because they have seen these life-size characters in television, movies, and sometimes in person at theme parks or special events.  In addition, Santa Claus is real to some children because many parents, family members, retailers, movies, and television shows strongly reinforce the idea that he is real.  Therefore, when asking children about reality and fantasy, the focus should be on elements of real events or people in combination with fantasy instead of simply asking whether certain fantasy characters are real or make-believe ((Michelle Aldridge & Joanne Wood, Interviewing Children: A Guide for Child Care and Forensic Practitioners, 1998).  

For example, some young children think that Mickey Mouse is real.  Yet, if asked if it would be real or make-believe to say that Mickey Mouse told them a story last night or had dinner at their house last night, most children would be able to explain why such events would not be real.  Similarly, most children, when asked, “If I said that you are a queen (for girls, or a king for boys), would that be real or make-believe?” will be able to differentiate the reality from the fantasy.  
There also are child-friendly books that can be used to help assess children’s knowledge of these concepts.  For example, the xe "Institute for Behavioral Sciences and the Law:truth/lie booklet"Institute for Behavioral Sciences and the Law publishes an interactive booklet called The “Do You Know” Book, which takes children through a series of questions about right/wrong, real/make-believe, truth/lies, and making promises (Sherrie Bourg Carter, The “Do You Know” Book, available from the Institute for Behavioral Sciences and the Law, www.forensic-experts.net, 2002).  Children are asked to write in or check off answers to questions in the booklet.  If the child is too young to write, the interviewer can write in the child’s answers.  The booklet can then be included as a part of the investigative record.  Another resource is a booklet called xe "Michigan Department of Social Services"

xe "truth:truth/lie booklet"

xe "lie:truth/lie booklet"It is Good to Tell the Truth, which takes children through a short series of questions about right/wrong and xe "competency to testify:booklets to assess competency"truth/lies (Michigan Department of Social Services, It is Good to Tell the Truth, available from Nancy Diehl, 313-224-5742, 1998).  The disadvantages are that this booklet does not address the concept of promises or the consequences of telling lies.

If questions that inquire about the concepts listed above as asked in age-appropriate terms and the child witness is unable to consistently demonstrate an understanding of these concepts, these deficiencies in knowledge and understanding may be cited as a compelling reason to challenge the child’s competency.

xe "oath" \t "See promises"Meaning of Taking an Oath - Children usually are not familiar with the word, oath, but most recognize the word, promise.  Because taking an oath and making a promise are similar concepts, it is more developmentally appropriate and more productive to ask children if they know what it means to make a promise.  Furthermore, substituting the word, promise, for the word, oath, when swearing in child witnesses has become increasingly more common and accepted throughout the legal system (Task Force on Child Witnesses, American Bar Association Criminal Justice Section, The Child Witness in Legal Cases, 2002).
Still, as with other open-ended, definition-type questions, young children may not be able to readily answer the question, “What does it mean to make a promise?”  If this is the case, follow-up questions also should be asked to better assess the child’s appreciation, such as: 

· If you promise your mom that you are going to eat your lunch, what should you do?” and “Why?”

· If you promise to tell the truth today, what should you do?” and “Why?”

Children also should be asked what might happen, both to the child and the person being lied about, if they said something happened to them and it was not true.  Examples of such questions are:

· When you get caught telling a lie, what usually happens to you?
· If you said that your classmate hit you and it was not true – you were making it up – what could happen to you for lying?
· If you said that your sister hit you and it really didn’t happen, but your dad believed you, what could happen to your sister? 
In cases where a child witness struggles with responding appropriately to questions about promising, the issue of competency may need to be raised.

Once the Challenge is Raised: When reasonable challenges are formally raised, the burden falls upon the Court to make a determination as to whether the child is competent to testify.  The way in which this decision is made varies from case to case, judge to judge, and jurisdiction to jurisdiction.  However, the most common procedures are:

· the judge appoints an expert in forensic child psychology or psychiatry to assess the child’s competence to testify; 

· the child is brought to the courtroom and questioned by the attorneys and/or the judge about competency-related matters;

· the judge reviews the child’s sworn statement and/or deposition; 

· testimony related to witness competency is taken from those who are familiar with the child’s abilities or from those who interviewed the child about the alleged incident(s); or

· a combination of these procedures.

Typically, a formal hearing is then held related to the child’s competency, in which the attorneys on both sides of the case file motions, present witnesses, and/or cite case law in support of their position.  In some cases, both sides present their own experts in an attempt to either support or negate the challenge to competency.  After hearing all the evidence, the Court then makes a ruling as to whether the child is competent to testify.
Such a ruling can be critical to the success or failure of a case.  For example, there are rarely witnesses other than the child in a child sexual abuse criminal case.  Therefore, if a child is found competent to testify in such a case, the prosecution does not have to deal with losing what oftentimes is its only witness.  Conversely, if a child is found incompetent to testify, the prosecution usually has to pursue other legal avenues, such as hearsay testimony, to prove their case.  In addition, competency to testify is a “here and now” issue.  In other words, the decision is based on the child’s knowledge and abilities at the time his or her competency is challenged – not at the time the allegations or statements were made.  Therefore, any argument in support of allowing hearsay testimony would be substantially weakened by a ruling that the child was incompetent to testify because any hearsay statements likely would have been made prior to the ruling on competency.  If the child witness was determined to be incompetent at the time of the competency to testify hearing, a strong argument could be made that the child was not competent earlier in time when the hearsay statements were given since judicial determinations related to hearsay exceptions largely depend on whether there is evidence that the time, content, and circumstances of the child’s statement provided sufficient safeguards of reliability.  
Conclusions: Many judges and attorneys believe that a child who can correctly answer questions such as, “If I said my hair is green, is that the truth or a lie?” understands the difference between the truth and a lie and is therefore competent to testify.  However, a review of the legal standards for competency to testify throughout the majority of states shows that the standard is not that simple to meet.  Legal standards for competency to testify generally require witnesses to not only understand the concepts of truth and lie, but also to appreciation the meaning of an oath to tell the truth and to understanding of the potential consequences of not telling the truth (John E.B. Myers, Legal Issues in Child Abuse and Neglect, 1992).  Adequate memory and intelligence as well as some evidence that the witness can observe, recall, and communicate information also are required.  
For most witnesses, these standards are easy to meet.  However, children, especially young ones, sometimes have difficulty demonstrating these skills.  In such cases, competency to testify may be a legitimate pretrial challenge and the outcome of such a challenge may be a pivotal in the direction the case takes in the legal system.  For these reasons, it is important for attorneys and judges to have a good knowledge of the legal standards for competency to testify and to quickly recognize when compelling reasons exist to question a child witness’ competency to testify.  
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