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The mission of the American Bar Association (ABA) Commission on Law and Aging is to strengthen and
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abilities.
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Disclaimer. The views expressed in this document have not been approved by the governing or policy-
setting bodies of the American Bar Association or the American Psychological Association and should not be
construed as representing policy of either organization. This document is not intended to establish a standard
of practice against which lawyer or clinician practice is to be evaluated. Rather, it provides one approach that
practitioners may find useful in understanding, assessing, and responding to clients and potential clients with
diminished capacity.
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With the coming demographic avalanche of
Boomers reaching their 60s and the over-80 popula-
tion swelling, lawyers face a growing challenge: older
clients with problems in decision-making capacity.
While most older adults will not have impaired capac-
ity, some will. Clear and relatively obvious dementias
will impair capacity, and the prevalence of such
dementias increases with age. But what about older
adults with an early stage of dementia or with mild
central nervous system damage? Such clients may
have subtle decisional problems and questionable
judgments troubling to a lawyer. This handbook offers
a conceptual framework and practice tips for address-
ing problems of client capacity, in some cases with
help from a clinician. 

Some might argue that without training in mental
disorders of aging and methods of formal capacity
evaluation, lawyers should not be making determina-
tions about capacity. Yet lawyers necessarily are faced
with an assessment or at least a screening of capacity
in a rising number of cases involving specific legal
transactions and, in some instances, guardianship.
Even the belief that “something about a client has
changed” or a decision to refer a client for a formal
professional capacity evaluation represents a prelimi-
nary assessment of capacity. 

The 2002 revision of the ABA’s Model Rules of
Professional Conduct, Rule 1.14, concerning the client
with diminished capacity, recognizes the bind in
which this places the attorney, and provides some
guidance. The rule triggers protective action when an
attorney reasonably believes that a client has dimin-
ished capacity, that there is a potential for harm to the
client, and that the client cannot act in his or her own
interest. However, the critical question is: how does
the lawyer reach a reasonable belief that the client has
diminished capacity? This handbook seeks to respond. 

The handbook represents a unique collaboration
of lawyers and psychologists. While it is a joint proj-
ect of the ABA Commission on Law and Aging and
the APA, its applicability is broad. It can be of use to

elder law attorneys, trusts and estates lawyers, family
lawyers, and general practitioners. It introduces
lawyers to a wide spectrum of mental health profes-
sionals, including, but extending beyond, licensed
psychologists. Interdisciplinary partnerships between
lawyers and clinicians promise more informed
approaches for helping older clients meet their legal
needs. 

The handbook is not a practice standard meant to
outline compulsory actions. Instead, it offers ideas for
effective practices and makes suggestions for attor-
neys who wish to balance the competing goals of
autonomy and protection as they confront the chal-
lenges of working with older adults with diminished
capacity. The handbook includes helpful discussion of
the following 16 key questions. 

1. What are legal standards of diminished
capacity? (Ch. II, pp. 5 – 8). In everyday legal prac-
tice, lawyers need to be familiar with three facets of
legal thinking about diminished capacity–standards of
capacity for specific legal transactions under statutory
and case law; standards of diminished capacity in state
guardianship law; and ethical guidelines for assessing
capacity, as set out in Model Rule 1.14 and the com-
ments to the rule. 

2. What are clinical models of capacity? (Ch.
III, pp. 9 – 12). While psychologists and other health
professionals may use different terms than lawyers,
conceptually the clinical model of capacity has strik-
ing similarities to the legal model. 

3. What signs of diminished capacity should a
lawyer be observing? (Ch. IV, pp. 13 – 16). There is
no single marker of diminished capacity, but there are
“red flags” that may indicate problems. Attorneys
should be alert to cognitive, emotional, or behavioral
signs such as memory loss, communication problems,
lack of mental flexibility, calculation problems, disori-
entation and more, as described. 
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4. What mitigating factors should a lawyer take
into account? (Ch. IV, pp. 16 – 17). Factors such as
stress, grief, depression, reversible medical conditions,
hearing or vision loss, or educational, socio-economic,
or cultural background can influence a determination
or can call for alternative action–such as a referral to a
physician or an adjusted approach to communication.

5. What legal elements should a lawyer consid-
er? (Ch. IV, pp. 17 - 18). A lawyer can compare the
client’s understanding with each of the elements of
capacity set out in statute or case law for the specific
transaction or situation at hand. For instance, state law
may require that for making gifts, a person must have
an understanding of the property dispositions made
and the persons and objects of his or her bounty.

6. What factors from ethical rules should a
lawyer consider? (Ch. IV, pp. 18 – 19). A lawyer must
take into account key questions specific to the task at
hand (many of which are set out in the Comment to
Rule 1.14) concerning the nature of the decision (con-
sistency with long-term values, fairness, irreversibili-
ty) and the functioning of the individual (ability to
articulate reasoning, variability of state of mind, and
appreciation of consequences). The more serious the
concerns about the decision and the risk involved, the
higher the functioning needed.

7. How might a lawyer categorize judgments
about client capacity? (Ch. IV, pp. 19 - 20). There is
no simple score that will help the lawyer easily to
come to a conclusion about client capacity. Rather, it
is a professional judgment integrating all of the factors
above. It might be helpful to categorize the results in
the schema on page vii.

8. Should a lawyer use formal clinical assess-
ment instruments? (Ch. IV, pp. 21 - 22). It is gener-
ally not appropriate for lawyers to use formal clinical
assessment instruments such as the Mini-Mental
Status Examination (MMSE), as they are not trained
in using and interpreting these tests, the information
yielded is limited, and the results may be misleading. 

9. What techniques can lawyers use to enhance
client capacity? (Ch. V, pp. 27 – 30). Lawyers can use
practical approaches to accommodate sensory and
cognitive changes that become more prevalent with
age, and to build trust and confidence. Lawyers must
be sensitive to age-related changes without losing
sight of the individuality of each older client, and must
not assume impairments in older clients but be pre-
pared to address these issues when they arise. It is a
fine line to walk. The handbook lists many tips to
engender trust and bolster decision-making ability,
and to accommodate hearing, vision, and cognitive
loss. It also describes an approach to strengthen client
engagement in the decision-making process. 

10. What are the pros and cons of seeking an
opinion of a clinician? (Ch. VI, pp. 31 - 32). If there
are “more than mild problems” a lawyer may find it
helpful to seek the independent judgment of a physi-
cian or other clinician. Moreover, in cases of ongoing
or anticipated family or other conflict a lawyer may
seek a formal assessment to preempt future litigation
such as a will contest. A referral to a clinician requires
client consent, and can be quite traumatic for the
client, as well as unsettling for the lawyer-client rela-
tionship. Also, it is expensive. However, a formal
assessment generally is very valuable in clarifying
specific areas of diminished capacity, eliciting advice
on strategies to enhance capacity, identifying the need
for protective action, justifying concerns to family
members, and providing evidence in subsequent dep-
ositions or court hearings. The handbook offers ideas
for ways to suggest an assessment to clients. 

11. What if the client’s ability to consent to a
referral is unclear? (Ch. VI, pp. 34 – 36). The lawyer
could wait until the client is stabilized or has a lucid
interval to seek consent–or at least “assent.” Under
one possible interpretation of the Model Rules, the
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Capacity Worksheet for Lawyers (pp. 23 - 26)

This capacity worksheet helps you identify and
organize:

m Observational signs of diminished capacity.

m Mitigating factors affecting capacity.

m Transaction-specific elements of legal capacity.

m Task-specific factors in evaluating capacity.

m Preliminary conclusions about client capacity.
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lawyer might make a very limited disclosure of other-
wise confidential information to seek assistance from
a clinician, since this is a “protective action.” The
lawyer needs to use good judgment and limit informa-
tion revealed to what is absolutely necessary. The
lawyer should seek a clinical consultation without
identifying the client whenever possible. 

12. What are the benefits for the lawyer of a
private consultation with a clinician? (Ch. VI, p.
31). Sometimes a lawyer may seek a consultation with
a clinician to discuss and clarify capacity issues before
proceeding with representation or with a formal men-
tal health assessment. This approach is private, and
does not involve the client or require client consent, as
the client is not identified. The consultation is simply
professional advice to the lawyer, paid for by the
lawyer. It often can save considerable time, money,
and angst. 

13. How can a lawyer identify an appropriate
clinician to make a capacity assessment? (Ch. VI,
pp. 32 - 33). The most important question in identify-
ing an appropriate clinician is how much experience
the professional has with the assessment of capacity of
older adults. Types of professionals most likely to
have such a background include: physicians, geriatri-
cians, geriatric psychiatrists, forensic psychologists
and psychiatrists, gero- and neuropsychologists, neu-
rologists, and geriatric assessment teams. Lawyers
with a large geriatric clientele may already have–or
should develop–such contacts. Lawyers can investi-
gate mental health resources through the local Area
Agency on Aging, through local affiliates of the

American Psychiatric Association and American
Psychological Association, or through state or local
medical societies or university medical centers. 

14. What information should a lawyer provide
to a clinician in making a referral? (Ch. VI, pp. 33 -
36). The care with which the lawyer crafts the referral
request will bear directly on the usefulness of the
results. A referral letter should clearly set out: client
background; reason client contacted the lawyer;
whether a new or old client; the purpose of the refer-
ral (the legal task to be performed); the relevant legal
standard for capacity to perform the task at hand; any
known medical and functional information about the
client; the living situation and any
environmental/social factors that may affect capacity;
and client values and preferences. The lawyer should
request that the evaluator contact him/her by tele-
phone before proceeding with any written report, to
determine whether such a report would be useful. A
written report might not be advisable if litigation is
possible and the assessment provides potential adverse
evidence. 

15. What information should the lawyer look
for in an assessment report? (Ch. VII, pp. 37 - 39).
While capacity reports differ among clinicians, com-
mon elements include: demographic information;
legal background and referral questions; history of
present illness and any psychosocial history; a state-
ment of informed consent to the evaluation; behav-
ioral observations; tests administered and extent to
which the test results are considered valid; a summary
of test results with scores and performance ranges; a
diagnosis or opinion on the question of capacity for
the legal task(s) at hand; and any recommendations for
clinical actions to treat symptoms. 

16. How does a clinical capacity evaluation
relate to the lawyer’s judgment of capacity? (Ch.
VII, pp. 39 - 41). The ultimate question of capacity is
a legal–and in some cases a judicial–determination,
not a clinical finding. A clinical assessment stands as
strong evidence to which the lawyer must apply judg-
ment taking into account all of the factors in the case
at hand. 

m Intact. No or very minimal evidence of
diminished capacity.

m Mild problems. Some evidence of diminished
capacity, but insufficient to preclude
representation or proposed transaction.

m More than mild problems. Substantial evidence
of diminished capacity. Warrants consultation
with or referral to mental health professional. 

m Severe problems. Client lacks capacity to
proceed with the transaction and the
representation. 


