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FORENSIC ASSESSMENT OF MALINGERING

Nicole A. Friedman, Psy.D.

During the last decade, significant attention has been given to the area of malingering. Hundreds of research article have been written on this topic, new measures of malingering have been developed and psychological tests have been revised with a renewed focus on malingering, defensiveness and irrelevant responding. This newly generated research is particularly relevant to mental health providers working within the criminal justice system given the large number of defendants who attempt to malinger in order to avoid punitive sanctions.

 Malingering is defined in the DSM-IV (American Psychological Association, 1994)
 as the intentional production of false or grossly exaggerated physical or psychological symptoms that are motivated by external incentives. It is noted that while malingering is listed in the DSM-IV, the condition is not considered a mental disorder. 

The reasons why individuals malinger are varied, although the common theme as to why one engages in such volitional behavior is generally externally based. Individuals in the criminal justice system typically malinger for a number of reasons including: avoidance of punishment by feigning incompetency to stand trial or insanity at the time of the alleged offense; to mitigate sentencing; or to be transferred to a psychiatric hospital with the goals of having more freedom and a greater opportunity for escape. Thus, when conducting forensic evaluations, evaluators should always be attuned to the possibility of malingering and be prepared to thoroughly investigate this area in any forensic interview.

1) Clinical Indicators of Malingering:

· Malingers often overact their part with the mistaken belief that the crazier they act, the more out of touch with reality they will appear. According to Jones and Llewellyn (1917, p.80)
 an individual who malingers “sees less than the blind, he hears less than the deaf, and he is more lame than the paralyzed. Determined that his insanity shall not lack multiple and obvious signs, he, so to speak, crowds the canvas, piles symptom upon symptom and so out strips madness itself, attaining to a but clumsy caricature of his assumed role.” 
· In contrast to individuals with “true” mental illness, malingerers are often eager to call attention to their symptoms. 
· Malingerers are often less successful at feigning the “form” as opposed to the “content” of their psychotic thinking. In other words, while a malingerer may report hallucinatory and delusional thoughts, they are rarely able to simulate the more subtle signs of a thought disorder (i.e. tangential speech, difficulties in relating to others, blunted affect, perculiar thinking). 
· Malingers rarely perseverate (repeat one idea over and over again). The presence of perseveration is usually indicative of organic impairment (brain damage) or the sign of a very experienced malingerer. 
· Malingerers hold the notion that nothing should be remembered correctly.
· Malingerers believe that the more bizarrely they behave, the better the deception. 
· Malingerers tend to give a much greater number of evasive responses (i.e. I don’t know). This likely means that the malingerer does not know what to say when asked questions about symptomology. 
· Malingerers tend to repeat questions or respond to questions in a slow manner. More than likely, they are trying to figure out the best way to respond to the question being asked.
· The symptoms of malingering tend to not fit neatly into one diagnostic category. Rather, malingerers may present symptoms from a variety of psychotic disorders. Thus, prior to diagnosing an individual with atypical psychosis, the consideration of malingering should always be made.
· Malingerers often provide approximate answers to questions. For example, when asked “1 + 1” a malingerer may answer “three.” 
· It is noted that individuals with true mental illness may also attempt to malinger in order to escape punitive sanctions. These cases are usually the most difficult to detect because of a documented history of mental illness and the presence of residual thought disordered symptoms. These malingers may use their prior psychotic behavior as a guide for how to act. They may also know how to respond to questioning given their prior exposure to mental health system. Thus, clinicians should not view mental illness and malingering from an “either/or” perspective.” 
2) Malingering Psychosis:

Malingering of hallucinations and delusions should be considered under the following conditions: 

· Hallucinations are continuous rather than intermittent.
· Hallucinations are vague or inaudible.
· Hallucinations are not associated with any delusions.
· Hallucinations are presented in a stilted language (e.g. the voices told me to stab her).
· When the defendant is unable to state strategies to diminish the voices.
· When the defendant reports that all command hallucinations have to be obeyed.
· When visual hallucinations occur in black and white. 
· When the onset and/or termination of the delusion is abrupt (i.e. centered around a crime).
· When the individual is eager to call attention to the delusion.
· When a defendant’s behavior is inconsistent with the delusion.
· When the content of the delusion is bizarre, however no psychotic thinking is evident. 
3) Forensic Assessment of Malingering:

· When assessing an individual suspected of malingering, an evaluator should allow the individual to provide a full account of their story with limited interruption. Additional information can be obtained at a later point.
· When asking specific questions, attention should be paid not to ask leading or suggestive questions. 
· The evaluator should assess if the individual has ever had the opportunity to observe psychotic behavior.
· When an evaluator suspects malingering, one of the following methods may be employed: 
a) The interview may be extended beyond the length of a normal interview as one is usually unable to maintain a façade of malingering over an extended period of time.                         
b)  Questions may be fired at a rapid pace as this increases the probability of getting inconsistent responses. It is noted that this form of questioning may also create confusion in individuals with true mental illness. 

c) Questions regarding improbable symptoms may be asked in order to see whether the individual endorses them. For example, an evaluator may ask an individual if they see pink elephants flying across the room every time they hear voices. 

d) Evaluators may also mention within    earshot of a suspected malingerer some easily imitated symptom that the individual has not yet endorsed. Sudden acquisition of this behavior likely reflects malingering.

· Some of the more difficult cases of          malingering may require inpatient assessment in order to observe the individual 24 hours a day. During these times, the individual may be secretly observed to see if they continue to engage in the same symptom pattern as they did while under observation.

4) Malingering Insanity:

When assessing a defendant’s mental state at the time of the alleged offense, the possibility of malingering must be assessed. Malingering should be suspected under the following circumstances:

· When there is a nonpsychotic, rational alternative motive for the crime.

· When there is evidence of suspicious hallucinations and delusions.

· When a psychotic explanation for a crime is given, although the crime fits the same pattern seen in previous convictions.

· When there are no active and/or subtle signs of psychosis seen during the evaluation.

· When a defendant reports a sudden, irresistible impulse. Questions should be raised when this impulse is not a frequent symptom associated with a mental disorder. Lying should also be suspected if the defendant denies any prior knowledge of an impulse. 

· When a partner is present in a crime. Most accomplices of normal intelligence will not participate in a psychotically motivated crime.

· When double denial of responsibility is present (i.e. when a defendant denies engaging in a crime and attributes any criminal wrongdoing to psychosis).

· When the defendant provides a far-fetched story of psychosis in order to explain the crime.

· When the defendant presents with both alleged intellectual deficits and alleged psychosis.  

The above information was obtained from Richard Rogers, Clinical Assessment of Malingering and Deception (2nd ed.). New York: Guilford Press, 1997.

HIGH-CONFLICT CUSTODY CASES: REFORMING THE SYSTEM FOR CHILDREN

Sherrie Bourg Carter, Psy.D.

At a conference sponsored by the American Bar Association Family Law Section and the Johnson Foundation, high-conflict custody cases were addressed.  The goal of this interdisciplinary, international conference was to develop recommendations for changes in the legal and mental health systems to reduce the impact of high conflict custody cases on children. 
 The results were the development of a Preamble as well as principles and guidelines for mental health professionals, lawyers, and the court system when handling high conflict custody cases.  The Preamble highlights that high conflict custody cases seriously harm the children involved.  It goes on to say that children caught in the middle of high conflict cases face perpetual emotional turmoil and may become alienated from a parent or be harmed by exposure to domestic violence.  Children caught in high conflict custody disputes also may be at greater risk for substance abuse and educational failure.  In addition, high conflict custody cases are believed to drain court, family, and mental health resources; take additional time; and create anxiety for all involved, including the legal and mental health professionals and the litigants and their families.

The Preamble also notes that high conflict custody cases are marked by a lack of trust between the parents, a high level of anger and a willingness to engage in repetitive litigation.  Unlike other types of legal cases, family law cases involving children and high conflict between the parents often are never final and continue throughout the child's minority.  It is argued, therefore, that the central goal of the family law system should be to distinguish high conflict cases from those in which the parents are able to manage their affairs without significant state intervention.  Once identified, the goal should be to reduce conflict, assure physical security, provide adequate support services to reduce harm to children, and to enable the family to manage its own affairs as soon as he is safely possible. 

The conference identified mental health professionals, lawyers, and judges as those having the greatest power to influence the conduct of high-conflict custody cases and concluded that they should bear the primary responsibility for preventing or reducing conflict in high conflict cases.  High conflict custody cases are believed to need a specialized approach, and that those judges, lawyers, and mental health professionals involved should have specialized training in handling high conflict cases.  It is proposed that these professionals must develop ways to work together under new collaborative models to more effectively identify and resolve high conflict custody cases.  It is proposed that this new model should hold all the participants in custody cases accountable for their contribution to increasing or decreasing levels of conflict, be sensitive to the right and privacy of individuals, and be prepared to intervene to the extent necessary to protect children.  

It is believed that a key element for the development and implementation of a model to address high conflict custody cases is the collaborative efforts of the bench, bar, and mental health professionals.  Their report makes recommendations in specific categories to each of these groups and is designed to stimulate action by articulating "operational principles" can form the basis of policy and procedural changes.  The following is only a summary of the principals proposed for mental health professionals, lawyers, and the court system.  For the full test, refer to the entire article in Family Law Quarterly, Vol. 34, No. 4, Winter 2001.

I. Mental Health Professionals

Basic Principle:  Mental health professionals should take a proactive role in developing a community that supports responsible, healthy parenting and in developing resources and abilities to meet the needs of separating, never married, and the divorced families.

1) Clarify Roles 

Mental health professionals should ensure that the legal community and court are aware of  and adhere to the ethical roles and standards promulgated by their professional organizations concerning child custody evaluations and other custody related issues.  

Mental health professionals are obligated to understand court connected rules or standards of practice and adhere to the standards in conducting these evaluations.  If a conflict exists between standards, these should be discussed in joint meetings with court representatives.  

Mental health professionals must be clear about and respect the role boundaries and responsibilities there are involved in the process of divorce and separation, distinguishing among roles of the evaluator, therapist, and other professionals involved in the case.  

When multiple mental health professionals work with separated and divorced families, they should coordinate their roles in order to bring about the best outcome for the family and the child.

2) Improve Child Custody Evaluations

Child custody evaluations should be neutral and include evaluations of both parents and all children and be undertaken with the agreement of the parents and the children, if appropriate, or by court order.  

A "child custody evaluation" is comparative and focuses on family relationships, parental capacities, and the needs of the children.  In contrast, a "parental capacity evaluation" focuses on one parent.  

Child custody evaluators should have training and continuing education in the relevant areas, including the differentiation of different types of conflict; the impact of conflict on child an adult development in functioning; child interview techniques; custody evaluation protocol; domestic violence; child abuse and neglect; substance abuse; and basic principles of child custody law and procedure.  

In reporting or testifying about their custody or visitation recommendations, mental health professionals should distinguish among their clinical judgments, research-based opinions, and philosophical positions.  

Psychiatric diagnoses should not be used unless they are relevant to parenting.

3) Treatment  

Before treating a child involved in a custody dispute, mental health professionals should make good-faith efforts to obtain permission of both parents, except for immediate needs in cases of emergency.  

If permission is not obtained, unless one parent has sole legal custody, the parent must get court order for treatment.  

Mental health professionals should make affirmative efforts to determine if a custody dispute is contemplated.

II. Lawyers

Basic Principle:  Lawyers should take a proactive role in reducing conflict between disputing parents and promoting collaborative problem solving with parents, mental health professionals, and the court.

1) The Lawyer’s Responsibility to Promote Conflict Resolution

Lawyers should diligently exercise their counseling function in assisting their clients to avoid inappropriate conflict in dealing with custody related issues, including the ways in which the parties and counsel pursue litigation.  

Lawyers should discuss alternatives to litigation, such as mediation, what their clients.  

Lawyers have a duty to realistically evaluate their client’s case and not raise false expectations.  

Lawyers should encourage early court interventions to identify issues in high conflict cases and should refer clients to available resources to help them resolve their conflicts outside the courtroom.

2) The Child's Representative

As a general rule, in high conflict cases a child should have a lawyer or representative who is independent of the parents and their lawyers.  

Jurisdictions should adopt appointment criteria and performance standards for appointment of children's representatives.

3) Ethical Considerations

The legal profession should develop protocols for working with unrepresented opposing parties in high conflict cases.  

The ethical rules should the revised to develop separate rules specific to the context of Family Law, particularly to include rules which promote achievement of the collaborative, cooperative principles set forth above.  

Mechanisms need to be developed that will allow independent representation of indigent parents, but prevent the inappropriate use of public funds to fuel conflict.

III. The Court System

Basic Principle:  Courts should proactively seek ways of helping parents in a custody dispute protect or restore healthy relationships with their children and develop mechanisms for resolving disputes with each other in a timely manner in the best interests of their children.

1) Improve Case Management

There should be a timely identification and screening process that includes short assessment tools to identify high conflict cases.  

Courts should impose control and structure on high conflict custody cases through the use of management tools such as pretrial conferences.  

There should be quick and efficient calendaring systems that prioritizes high conflict cases.  

Courts should have designated case managers and adequate technology and information management systems to link and track cases involving the same parties and to facilitate connection to community resources.  

Courts should have a system for coordinating and monitoring the multiple claims, deadlines, services, and others litigation and resource requirements in high conflict cases.  

Courts should require the timely development and submission of plans from parents in a manner that seeks to preserve a meaningful role for both parents, describe the time each parent will spend with the child and the responsibility and system for making decisions about the child, consistent with the need for physical and emotional safety of parents and child.  

In high conflict cases, time sharing plans need to be as specific as possible as far as times and dates of exchanges, holidays schedules, who is responsible for travel on exchanges, etc.  This is because, in high conflict families, any flexibility in the time sharing schedule provides yet another opportunity for conflict and disagreement between the parties. 

2) Provide Services

The following services and programs should be available to all families, without regard to income, through the court or referrals: mediation; court-appointed custody evaluations; home and educational status investigations; educational programs tailored to meet the needs of different families such as constructive parenting behavior; parenting monitors, coordinators, or masters who were professionals trained to manage chronic, recurring disputes such as visitation conflicts and to help parents adhere to court orders; group in individual mental health services in to help parents manage their conflict responsibly and ease the stress on the child, such as professionals to supervise visitation, drug and alcohol counselors, domestic violence counselors, and trained children's representatives.

3) Appropriate Selection of Judges

Judges handling high conflict custody cases should have specialized education and training on dynamics of high conflict cases and effective ways to manage conflict.  

Judicial assignment should promote continuing and tenure that assist handling high conflict cases.  Judges should be trained in child development, child abuse and neglect, domestic violence, family dynamics, alternative conflict resolution, and be knowledgeable about cross-disciplinary issues affecting high conflict custody cases.  

4) Improve Representation

Judges should assist lawyers in maintaining focus in reducing conflict.  

Judges should utilize appropriate sanctions for lawyers who file frivolous or bad faith motions.  

Judges should take the initiative in maintaining civility and reasonableness in pleadings and interactions among counsel and the parties.  

Courts should be empowered to appoint a lawyer or representative for the child in high conflict custody cases.  

Judges and lawyers should ensure that specialized education and training is required for all of the child's representatives in high conflict cases.

5) Structural Change

Courts should continue to explore ways to coordinate services, reduce fragmentation, and provide continuity and consistency for a variety of family disputes through implementing new structures such as the unified Family Court model.  

Procedures should be created to identify deficiencies of a custody evaluation report prepared by a court-appointed evaluator.  There should be a presumption that the court will order only one evaluation, rebuttal through a separate hearing on whether a new a evaluator should be appointed because of report inadequacies or other unusual circumstances.  

Courts should develop procedures for expeditious and cost-effective procedures for examination and cross-examination of evaluators, such as telephone conferences; audio or video examination; video conferences; and scheduling of appearances.  

Courts should work toward constraining cost and developing means of resolving custody cases that will be affordable for most parents.
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 Book of the Quarter
We have selected Effective Use of Courtroom Technology: A Judge’s Guide to Pretrial and Trial as the Book of the Quarter.  Co-published by the National Institute for Trial Advocacy and the Federal Judicial Center, this book is a how-to guide for trial judges who must rule long issues that arise from the use of evidence cameras, computers, digital projectors, screens, monitors, and video and audio displays in their courtrooms. For ordering information, contact the National Institute for Trial Advocacy at Notre Dame Law School at 1-800-225-6482 or go to their website at: www.nita.org.

Hot off the Press (Research)

Benda, B.B., Corwyn, R.F., & Toombs, N.J.  (2001).  Recidivism among adolescent serious offenders: Prediction of entry into the correctional system for adults.  Criminal Justice & Behavior, Vol.28, pgs. 588-613.

Brief:  Static and dynamic factors predictive of recidivism were analyzed in a 2-year follow-up study of 414 adolescent offenders.  The strongest predictors were prior incarceration, age of first crime, gang membership, age of first alcohol/drug use, MMPI-Pd scores, and chemical abuse scores.  The Jesness Inventory denial and asocial subscales and all subscales of the Carlson Psychological Inventory were associated with recidivism.  

Hunt, J.S., & Borgida, E.  (2001).  Is that what I said?: Witnesses’ responses to interviewer modifications.  Law and Human Behavior, Vol. 25, pgs. 583-603.

Brief:  Preschool, elementary school, and college students were shown a video and interviewed twice about its contents.  The interviewer in the experimental condition contradicted information provided by they students.  Participants were more likely to ignore the contradictions (71%) than to correct (27%) or agree (2%) with them.  Preschoolers were the most likely to incorporate misinformation into subsequent answers.

[image: image3.wmf]
Yes, I want to receive

The Bottom Line!

If you are not on our mailing list and would like to receive The Bottom Line, OR if you are already receiving the newsletter in one form (hard copy or e-mail), but would prefer to receive it in another form, please complete the form below and return it to us by fax at 954-316-4844 or by mail at 7330 NW 5th Street, Plantation, FL  33317.  

Name: ___________________________________
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_________________________________________
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State: __________
Zip:__________________
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______
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______

e-mail *

* If you selected e-mail, please provide your e-mail 

address: ________________________________
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