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GENERAL PRINCIPLES OF FORENSIC ASSESSMENT
Michael P. Brannon, Psy.D.

Psychologists have been relied upon as expert witnesses in the courtroom since the landmark case of Jenkins v. United States.
  Since that time, psychologists have been asked by the Court to assess individuals for a variety of reasons,  including competency to proceed, sanity, violence risk, substance abuse, parental fitness, trauma due to a critical incident, child custody, and psychological effects of workplace discrimination.  

In order to conduct an assessment that will provide the appropriate information to assist the trier of fact in determining the ultimate issue, psychologists must be aware of the relevant legal standards, appropriate methods of data-gathering, ethical responsibilities in forensic settings and availability and limitations of psychological tests.  In general, psychological evaluations for the Court will involve standard interview techniques, such as a clinical interview, mental status examination and psychosocial history.  However, depending upon the relevant legal questions to be answered in that evaluation, the extensiveness of those modes of information-gathering may vary considerably.  For example, the history that is obtained for a competency to proceed evaluation is usually brief due to the “here-and-now” demands of that form of assessment.  Conversely, the history that is obtained for a custody evaluation is purposely lengthy due to the importance of specific incidents that may have occurred over the lifetime of a child.  

The clinical interview portion of an evaluation usually consists of a question-and-answer format designed to elicit information concerning the defendant’s history of symptoms, possible mental health or substance rehabilitation treatments, and family history of problem areas.  Information obtained from the clinical interview may suggest the types of psychological tests that will be required and the appropriate sources of collateral information that will be necessary for review.  

The mental status examination is both a structured interview and an observational technique designed to assess the individual’s current mental functioning.  This “snap-shot” of the individual at the time of the evaluation includes an assessment of their orientation to time, place, person and situation, attention span, memory functions, thought processes, gross estimate of intellectual functioning, and mood (depressed, angry, anxious, happy).  Information obtained from the mental status examination may be utilized in making a recommendation to the Court that an individual meets the legal criteria for involuntary psychiatric hospitalization or the more specialized forms of assessment (such as a neuropsychological or psychiatric evaluation) would be indicated.    

Psychologists who conduct forensic evaluations must be aware of the ethical standards that govern their actions in providing information to the Court.  The Specialty Guidelines for Forensic Psychologists 
 states the following:  “Because of their special status as persons qualified as experts to the Court, forensic psychologists have an obligation to maintain current knowledge of scientific, professional and legal developments within their area of claimed competence.  They are obligated also to use that knowledge consistent with accepted clinical and scientific standards in selecting data collection methods and procedures of an evaluation, the treatment, consultation or scholarly/empirical investigation.”  Unlike clinicians who provide counseling services, forensic psychologists cannot rely solely upon their experience or “intuition” to provide information to the Court.  Forensic psychologists must be able to justify their procedures and opinions based upon the current state of knowledge in the field and they must not offer opinions in areas that are not based on sound scientific principles.  As a result, the scope of the opinions offered to the Court are usually more restricted and cautious in scope than in other settings employing psychological information.  

Although not all forensic evaluations require the administration of psychological tests, it is sometimes necessary for the expert to utilize standard and specialized tests to obtain more comprehensive information. Psychological tests are usually not conducted in evaluations such as competency to proceed. However, they may be used extensively in personal injury and custody evaluations. The role of psychological testing in forensic cases has been, at times, somewhat controversial, 
 although it is one of the most frequently relied upon sources of information by psychologists. The additional burden for forensic psychologists is to inform the Court of the meaning of the results of psychological testing on the functional capacities of the individual being evaluated 
 (parenting abilities, violence risk, ability to waive Miranda Rights, effects of trauma on ability to engage in meaningful activities). Dr. Kirk Heilbrun 
 notes that there are several factors to consider when choosing psychological tests for use in forensic settings.  For example, the test that is utilized should be commercially available and accompanied by a manual describing its development, psychometric properties, and administration procedures.  Furthermore, he states that the test should be reliable (see following article), relevant to the legal issue, administered in a standardized manner and applicable to the population and purpose of the current assessment.  Finally, forensic psychologists must be sensitive to issues of malingering of test results and should select testing procedures that can most effectively account for the possibility of distorted response styles. 

Forensic evaluations often rely upon collateral information, such as academic and mental health records and interviews with family, friends, and witnesses.  This reliance on third-party sources in a forensic setting is due to a greater need for accuracy in providing opinions to the Court and the closer scrutiny of findings by the legal system. 
  The Specialty Guidelines for Forensic Psychologists 
 state, “Forensic psychologists are aware that hearsay exceptions and other rules governing expert witness testimony place a special ethical burden upon them.  Where circumstances reasonably permit, forensic psychologists seek to obtain independent and personal verification of data relied upon as part of their professional services to the Court or to a party at a legal proceeding.”  Collateral sources may also assist in resolving conflicts between psychological testing, self-report and other sources of information.  In addition, possible efforts to minimize symptoms (custody, dependency evaluations) or malinger symptoms (criminal, personal injury evaluations) may be successfully uncovered through collateral sources of information.  

In testifying about their assessment results, forensic psychologists should present their findings in a manner that is useful to the trier of fact.  For example, the excessive use of psychological jargon is unlikely to provide assistance to the Court in determining complex legal issues.  Forensic psychologists should also be mindful of the possible misuse of their test results by individuals involved in a role of advocacy.  Therefore, the assessment findings should be presented in a clear and concise manner with a special emphasis on responding to the relevant legal question (functional abilities of the examinee).  Forensic psychologists should be aware of their role as objective providers of information to the Court, especially in regards to information that may not be consistent with their final opinion.  Testimony concerning psychological testing should readily acknowledge the weaknesses of those selected instruments (susceptibility to malingering, false positives, limited familiarity to demographics of the examinee) and provide information regarding the steps that were taken to avoid inaccurate test results.  By adhering to the above standards, forensic psychologists will maintain integrity in their work product and avoid the pitfalls of becoming biased in their presentation of evaluation results to the Court.  

PSYCHOLOGICAL TESTS IN THE COURTROOM

Nicole A. Friedman, Psy.D.

Mental health professionals have developed a vast array of psychological tests in order to assist in the formulation of diagnosis and treatment planning. For a number of reasons, testing has also become an extremely important aspect in forensic evaluation procedures. For example, psychological testing often provides added information that is often not accessed from a clinical interview alone. 

Prior to using any psychological test, within both a clinical and forensic setting, an evaluator should assess a number of different factors, including but not limited to: the appropriateness of the test, the standardization sample and the adequacy of the test’s reliability and validity. An evaluator also must assess a number of practical factors, including an individual’s level of education and reading ability in order to ensure that they can adequately comprehend the administered test. Another pertinent issue pertains to whether the individual being tested is similar to the population upon which the test was standardized.  If the similarity exists, then adequate comparisons between the two groups can be made. Another important question addresses the reliability of the test in terms of its degree of consistency and stability over time. For example, to what extent will the person’s scores be the same if tested at a later point in time? Finally, the validity of the test accesses whether the test measures what it is intended to measure. Unless these variables are adequately addressed, through stringent research criteria, the relevance of the test and the ability to draw conclusions from it are greatly reduced. 

A number of conventional psychological tests are used in forensic evaluations in order to provide information about the intellectual and personality functioning of the individual being evaluated. The following is a brief outline of the most commonly used tests: 

1)  The Minnesota Multiphasic Personality Inventory – 2 (MMPI-2) is the most widely used test of personality.  It provides information about an individual’s personality style and general psychological functioning. The test consists of 567 objectively scored true-false items that produce profiles that can be compared to individuals with known clinical diagnoses and specific behavioral patterns. The primary scales on the MMPI-2 consist of seven validity scales and ten clinical scales. The validity scales assess whether an individual is responding in such a manner (i.e. underreporting, over-reporting, inconsistent responses) that the entire profile is invalidated. The test is designed for individuals over the age of 18, although an adolescent version of the test (MMPI-A) can be administered to individuals between the ages of 14 and 18. 

2)  The Millon Clinical Multiaxial Inventory (MCMI) is a standardized self-report measure comprised of 175 true-false items. The test can be administered to individuals over the age of 18 who have an 8th grade reading level. The MCMI assesses a range of information related to an individual’s personality and emotional adjustment. The test differs from the MMPI-2 in that it focuses on personality disorders along with symptomology frequently associated with these disorders. 
  The MCMI version currently in use at this time is the MCMI-III.

3)  The Rorschach (informally known as the inkblot test) is the third most widely used test of personality. Unlike the MMPI-2 and MCMI-III, the Rorschach is more controversial due to the fact that this test does not rely on objective self-reports of symptom presentation. Instead, individuals are subjectively required to “project their own perceptions and interpretations” onto ambiguous stimuli. In doing so, “clients reveal something about the ways in which they view and comprehend their environment.” 
 Evaluators interpret the individual’s response, often with the aid of published norms, in order to gain information about his/her personality functioning. 

4)  The Wechsler Intelligence Scales (WAIS-III and WISC-III) are tests of intellectual ability and general cognitive capacity. Each test provides three main scores, namely the Verbal IQ, Performance IQ, and Full Scale IQ. The Verbal and Performance Scales of the test are made up of numerous subtests that assess a variety of skills including reasoning ability, abstract thinking, verbal comprehension, problem solving and spatial understanding. Scores on the Verbal and Performance Scales yield the Verbal and Performance IQ’s respectively. Scores on both scales combined yield a Full Scale IQ. The Verbal, Performance and Full Scale IQ scores are obtained by comparing an individual’s score with scores earned by a representative sample of individuals in his or her own age group.

As forensic evaluators, a primary concern is whether the testing utilized is relevant to the specific legal issue in question. While many conventional psychological tests provide general psychological information, they are of less use when specific legal questions need to be directly addressed. During these times, specialized forensic assessment instruments are needed in order to provide an opinion about the pertinent legal issue. It is noted that conventional tests are often used in conjunction with these more specialized tests in order to add to the comprehensive nature of the evaluation as well as to provide useful adjunctive information. 
 The following are some of the more frequently used specialized forensic assessment instruments: 

1) The Competency to Waive Miranda instrument, by Dr. Thomas Grisso, is a measure used when conducting a Miranda waiver evaluation. The instrument is designed to assess juvenile and adults’ capacities to understand and appreciate the significance of their Miranda rights.  The purpose of the instrument is to form an opinion concerning an individual’s capacity to comprehend and appreciate the Miranda warnings. 

2) The Gudjonsson Suggestibility Scales are routinely 

used in order to assess an individual’s level of suggestibility and compliance. These constructs become particular relevant when evaluating mentally retarded and/or very young defendants. 

3) The MacArthur Competence Assessment Tool –
Criminal Adjudication (MacCat-CA) is an empirically validated instrument developed for use with individuals over the age of 18 whose competence to proceed is at issue. The MacCAT-CA is a 22-item tool administered to a defendant in order to assess competency-related abilities: understanding, reasoning and appreciation. 
 

MISUSE OF PSYCHOLOGICAL TESTS IN FORENSIC SETTINGS

Nicole A. Friedman, Psy.D.

When psychological tests are inappropriately used in forensic settings, the potential impact can be devastating to both the individual being evaluated as well as to the criminal justice process. The over-interpretation and/or misuse of test data can significantly affect the outcome of a Court proceeding and potentially drastically change the defendant’s life. In addition, the provision of misinformation to the Courts can tarnish the reputation of the psychologist as well as the entire psychological community. 
 

When an evaluation is conducted in a clinical setting, the purpose of the assessment is typically to aid in the formulation of a treatment plan. If tests are misinterpreted in this type of setting, the suggested treatment plan may be ineffective in terms of addressing the client’s presenting problems. While this may certainly hinder the treatment process, the treatment plan can be appropriately revised with little damage done. Conversely, misinterpretation of test data in a forensic setting can have deleterious consequences as described above. The examples outlined below are commonly made (and often costly) errors in forensic psychological assessment. 
  

Particular caution needs to be paid when certain psychological tests are selected as part of a forensic assessment battery. For example, projective drawings (House Tree Person, Kinetic Family Drawing), while routinely used in clinical assessment, pose serious concern when administered within a forensic setting due to their lack of validity and reliability. Children’s drawings, in particular, display so much variability from drawing to drawing that reliable interpretations cannot be ethically formed. If an evaluator chooses to utilize projective drawings as part of their assessment procedure, they are ethically responsible to note the lack of research in this area. However, when tests of this type are the only assessment tools used in a forensic evaluation, serious questions need to be raised regarding the veracity of test results.  

Many psychological tests, such as the MCMI-III and MMPI-2, are routinely scored via computer scoring programs. At times, some of these programs also provide a computer-generated interpretation of the test results. Many times, psychologists simply use, verbatim, the computer interpretation without documenting where they obtained the information. This is a violation of the ethical standards for psychologists. In addition, while the computer program tends to provide useful interpretive information, it does not address idiosyncratic, case specific details that are often invaluable in drawing conclusions and offering suggestions to the Court. The practice of relying solely on computer-generated test interpretation is of particular concern when using the MCMI-III due to the fact that this test is standardized on a clinical (i.e. psychiatric) population. As a result, when computerized interpretations are used, the test results often over-pathologize the difficulties of the individual being tested. This error can be eliminated when interpreting the test on a case-by-case basis. In these instances, special precautions are taken when interpreting test results of individuals with no psychiatric history. 

The setting (i.e. legal vs. clinical) in which a psychological test is administered is extremely important and may alter the way in which a test is interpreted. The MMPI-2 has built-in validity scales, which are used to assess whether individuals are minimizing, exaggerating or responding inconsistently to item content. For example, an elevation on one particular validity scale that signifies defensiveness needs to be cautiously interpreted depending upon the test setting. In a clinical setting, an elevation on this scale signifies defensiveness as a personality characteristic. However, elevations on this scale within forensic settings (i.e. court or custody settings) are to be expected and should be interpreted accordingly. For example, it is common for a parent involved in a custody dispute to appear defensive on the MMPI-2 as a normal and adaptive response to their current legal difficulties.  

The veracity of a psychological test needs to be raised when a psychologist departs from standard test administration procedures. For example, it is never acceptable to allow a client to complete psychological testing at home or without supervision by a trained test monitor. By doing so, questions are raised about whether the individual actually answered the questions and whether the test was taken properly.  Once a test leaves the doctor’s office unprotected, there is a risk that the test may enter into the wrong hands and be misinterpreted accordingly. For much the same reason, raw test data are only released to other psychologists who are trained in test administration, scoring, and interpretation.   

In sum, psychologists who provide services within the forensic arena must maintain the highest standards of competence given that their suggestions to the Court may alter the lives of others. They, therefore, must only provide services in areas in which they are qualified and trained. When using psychological testing, psychologists must stay abreast of the relevant literature in the field. They must also understand what research has been conducted on a particular test in order to avoid some of the common errors described above. 

SPECIALIZED FORENSIC ASSESSMENTS

Michael P. Brannon, Psy.D.

There are a variety of specialized forensic assessments that are requested by attorneys or ordered by the Court.  Those specialized assessments require expertise that is usually not contained in the general training and experience of forensic psychologists. In addition, those assessments usually require knowledge and familiarity with specific test instruments designed to provide information in regards to the legally relevant question. Similar to a clinical psychologist who is asked to provide counseling services to a patient with an unfamiliar problem area, forensic psychologists must be certain that the scope of the assessment is within their area of specialized knowledge, training, and experience.  This article will focus on two specific types of evaluations occasionally requested by the legal system as illustrative of the issues involved in conducting specialized forensic assessments.

Sex Offender Evaluations: Forensic psychologists are occasionally asked to evaluate an individual who is charged with a sexual offense.  This type of evaluation usually requests information concerning the individual’s likelihood of re-offending and the appropriate treatment/placement options.  As in any comprehensive forensic evaluation, the examiner must obtain a detailed history on the individual as well as a clinical interview and mental status examination.  This initial gathering of information based upon self-report may be especially difficult due to the usually forced (coerced) nature of the assessment and possible punitive consequences (label of Sexually Violent Predator, lengthy incarceration in prison).  In addition, self-report information may be especially unreliable with this population of defendants due the presence of antisocial personality traits (authority conflicts, manipulativeness, lack of guilt).  As a result, extensive collateral information is usually required in sexual offender evaluations.  This third-party information may consist of prior mental health, substance rehabilitation and prison records, interviews with treating mental health professionals, family members and victims and details of prior criminal activities (if applicable).  

Evaluative methods in sexual offender assessments may consist of standard psychological tests, actuarial instruments, structured interviews, direct measures of physiological arousal, or a combination of some or all of those procedures.  Psychological tests that may be utilized in the assessment of sexual offenders are often standard forensic instruments, such as the MMPI-2 and the MCMI-III.  Although not predictive of risk potential, those test instruments may provide information concerning the possible involvement of a major mental disorder, personality disorder, or substance abuse condition.  Actuarial instruments were designed to provide probability information as to the possible future occurrence of a specific behavior.  In sexual offender evaluations, the probability of a re-occurrence of deviant sexual behavior is determined through various static (unchanging) and dynamic (variable) demographic, historical, and clinical data.  Actuarial instruments include the Violence Risk Assessment Guide (VRAG), Sexual Violence Rating Scale (SVR-20), and the Rapid Risk Assessment for Sexual Offense Recidivism (RRASOR).  Structured interviews in sexual offender evaluations are mostly designed to obtain specific details on prior sex offending behavior and in assessing for the possible presence of a Psychopathic Personality Disorder.  This latter diagnostic entity is usually assessed with the Psychopathy Checklist–Revised (PCL-R) and is known to be the single best predictor of sexual recidivism. 
  Direct physiological measures, such as the polygraph, may be used to assess for truthfulness in self-report information and compliance with court-imposed sanctions.  The penile plythsmograph may be used to measure a defendant’s level of arousal to inappropriate or deviant stimuli.  

Substance Abuse Evaluations: The impact of substance abuse disorders may be a focus of inquiry for the Court, especially in regards to sentencing issues.  As a result, forensic psychologists may be asked to assess an individual for the presence of substance abuse problems and to provide possible treatment interventions that may be of assistance in addressing those problem areas.  The DSM-IV-TR distinguishes between substance abuse and substance dependence disorders as well as single substances of abuse (e.g., Cocaine Abuse) versus multiple substances of abuse (e.g., Polysubstance Dependence).  Forensic psychologists who undertake substance abuse evaluations must be familiar with the diagnostic criteria for each of the various possible classifications as well as the symptoms associated with the abuse of those substances.  

Substance abuse evaluations should involve the gathering of general historical information as well as substance-specific information.  For example, the examinee should be asked about the use of drugs and/or alcohol in their family of origin and the effects of that abuse during their formative years.  In addition, the examinee should be asked about their earliest exposure to substances including sibling, peer and media influences.  Information should be gathered on the earliest experiences with substances and the patterns of use throughout the years.  The impact of substance abuse on the examinee’s life should be thoroughly investigated, especially as it applies to their academic, occupational, social, recreational, legal, and financial functioning.  Finally, a comprehensive substance abuse evaluation should include a detailed analysis of the symptoms of intoxication, withdrawal, dependence, cravings, and relapse.  Individuals who are feigning substance abuse disorders in order to avoid punitive sanctions are usually quite unaware of the typical symptoms, appearance, and cost of various substances of abuse. 

Due to the high concordance rate between drug/alcohol abuse disorders and major mental disorders, a mental status examination and clinical interview should also be conducted as part of a comprehensive substance abuse evaluation.  It is often the case that individuals abuse various substances in a “self-medicating” manner in an attempt to reduce psychological symptoms, such as depression, anxiety, and psychosis.  Individuals who are dually diagnosed (concurrent mental illness and substance abuse disorder) usually require different treatment interventions than those individuals with primary substance abuse conditions.  A comprehensive clinical assessment may also uncover indications of neurological damage due to the chronic abuse of drugs/alcohol.  This latter finding may result in a recommendation for a neuropsychological evaluation to assess for the presence and severity of organic damage and to determine the examinee’s ability to benefit from treatment interventions.

The choice of psychological tests to employ for the purpose of a substance abuse evaluation is often the most frequently misunderstood aspect of this type of assessment.  Standard psychological tests, such as the MMPI-2 and the MCMI-III, are often used due to the substance abuse scales contained on those test instruments.  However, those substance abuse scales were designed to assess for the minimization and denial of substance abuse problems, not for the fabrication or exaggeration of those conditions.  Other tests that are more specific to the issue of substance abuse such as the Substance Abuse Subtle Screening Inventory (SASSI) and the Michigan Alcohol Screening Test (MAST) are quite obvious in regards to item content and are therefore easily manipulated in an exaggerated manner.  One of the most promising substance abuse tests is the Personal Experiences Inventory (PEI) that has both adolescent and adult versions.  The PEI provides several validity scales that assess for both exaggeration of the severity of substance abuse as well as defensiveness in responding to test items.  The PEI also provides indications as to the examinee’s receptiveness to treatment and the appropriate level (residential vs. outpatient) and type (AA/NA vs. Rational Recovery) of treatment that may be indicated.  

In the absence of the appropriate training and experience in these types of specialized evaluations, forensic psychologists may provide the Court with inaccurate and potentially harmful information. 
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 Book of the Quarter

This month’s Book of the Quarter is Psychological Evaluations for the Courts: A Handbook for Mental Health Professionals and Lawyers by Gary Melton, John Petrila, Norman Poythress and Christopher Slobogin.  This 1997 book is published by The Guilford Press, 72 Spring Street, New York, New York. 10012.  This comprehensive volume, written by mental health professionals and attorneys, is a source book for forensic evaluations including the legal and psychological standards for conducting competency, custody, risk assessment, civil, sanity, sentencing, worker compensation, child abuse and juvenile assessments.   

********************************We, at IBSL, are pleased to publish The Bottom Line for the legal community.  However, we recognize that we selected your name as someone who might like to receive our quarterly publication without asking if you would like to receive it.  Now that you have had a sampling of what we provide in The Bottom Line (this is our fourth newsletter), we would like to know if you would like to continue receiving it. Please let us know by e-mail (sbcarter2@aol.com), mail (200 SE 6th Street, Suite 601, Fort Lauderdale, FL  33301), or phone (954) 316-8757 so that we can update our current mailing list for future volumes.  We look forward to hearing from you.   
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