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JUDGING CHILD WITNESSES

Sherrie Bourg Carter, Psy.D.

In cases involving child witnesses, attorneys often challenge a child’s competency to provide reliable information, particularly in cases involving very young child witnesses. xe "reliability" \i When such challenges are made, the burden falls upon the court to make the ultimate determination as to whether the child witness is competent to testify.  The way in which this decision is made varies from case to case, judge to judge, and jurisdiction to jurisdiction.  However, the most common procedures are:

· the judge appoints an expert in forensic child psychology or psychiatry to assess the child’s competence to testify; 

· the child is brought to the courtroom and questioned by the attorneys, and in some cases, the judge about competency-related matters;

· the judge reviews the sworn statements and/or deposition of the child; 

· testimony related to competency issues is taken from those individuals, usually law enforcement officers, who interviewed the child about the alleged incident(s); or

· a combination of these procedures is used.

Usually a formal hearing is then held related to the child’s competency, in which the attorneys on both sides of the case file motions, present witnesses, and/or cite case law in support of their position.  The court then makes a ruling as to whether the child is competent to testify.

The Legal Standard: To be judged as competent to testify, witnesses (including children) are expected to possess certain characteristics.  These include the ability to observe, recall, and communicate information; adequate intelligence and memory to store information; an awareness of the difference between the truth and a lie; an appreciation of the meaning of an oath to tell the truth; and an understanding of the potential consequences of not telling the truth.
  xe "competency to testify:legal standard"Children usually are deemed competent if it can be shown that they have personal knowledge of the matters before the court and can in some way demonstrate the above-listed characteristics.
  The question becomes how can these abilities be assessed.

There actually are several ways.  Either the judge can inquire into these areas directly with the child or allow the attorneys to do so.  The judge also can look to see if those who interviewed the child addressed these areas in their work with the child.  Another option is to hear testimony of an expert appointed by the court or hired by one of the attorneys to specifically assess the competency of the child witness.  

xe "intelligence"Intelligence and xe "memory"Memory - With a young child, asking questions about family, school, counting, and knowledge of the alphabet and colors can provide a broad sense of the child’s intelligence and memory.  With older children, more difficult intellectual skills can be assessed, such as basic reading and math skills.  Parents/guardians also can usually provide information about their child’s intelligence and memory.  If a parent or guardian’s credibility in providing such information becomes an issue or is in question, teachers can provide information about the child’s intelligence and memory and usually are less biased reporters.  

Ability to Observe, Remember, and Communicate - To assess a child’s ability to observe, remember, and communicate experiences, a parent/guardian of the child can be asked (outside the child’s presence) to provide detailed descriptions of recent and distant past events that the child experienced or witnessed.  The child can then be asked what he/she recalls about those events, and the two accounts can be compared.  Examples of recent experiences can include what the child ate that day or who the child saw that day.  Examples of distant past events might include what happened on the child’s birthday, a special holiday, or a vacation.  For birthdays, questions can be asked about the theme of the party (if there was one), who attended, and what presents were received.  For vacations, questions can include the destination, who went, and the activities in which the child participated.

xe "truth:understanding of"Understanding of Truth/Lie - To assess a 

child’s understanding of truth and xe "lie:understanding of"lie, questions about right and wrong, real and make-believe, and truth and lie often are asked of the child.  When assessing a child’s understanding of these dichotomies, children are often asked if they know the difference between them.  However, asking children to explain the difference between two concepts is a more difficult task than asking them what each concept means.  Questions such as, xe "questions:open-ended"“What does it mean to tell the truth?” and “What does it mean to tell a lie?” are more developmentally appropriate than asking “What is the difference between the truth and a lie?”  Judges also should be aware that very young children probably will not be able to answer even these easier questions in a narrative form due to their underdeveloped language skills.  In one study, researchers found that none of the four-year-olds in their sample were able to define either truth or lie while 87.5% of the eight-year-olds were able to define both concepts.  Six- and seven-year-olds found it easier to define lie than truth.
  

This does not necessarily mean that four-year-olds do not understand the meaning of truth and lies.  It also does not mean that the open-ended questions should not be asked.  Some advanced children may be able to answer them in a narrative form.  However, if not, there are alternative question formats to help determine if and how much a child understands these concepts.  For example, young children will have an easier time answering xe "questions:multiple choice"multiple choice questions, such as “If I said my hair is brown, is that the truth or a lie?”  More relevant multiple-choice questions also should be asked, such as “If I said that you just yelled at me, would that be the truth or a lie?” or “If I said something happened to me and it really did not happen, would I be telling the truth or a lie?”  Competent children should be able to consistently provide correct answers to these multiple-choice questions.    

Oftentimes, questions about xe "make-believe" \t "See real vs. make-believe"real and make-believe (or fantasy) are included in child witness competency assessments.  While this is reasonable, it is important to recognize the differences in “reality” in the adult world and “reality” in a child’s world.  Mickey Mouse and Spiderman are real to most young children because they have seen these life-size characters in television and movies and sometimes in person at theme parks.  In addition, Santa Clause is real to some children because many parents, family members, retailers, movies, and television shows strongly reinforce the idea that he is real.  

Therefore, when asking children about real and make-believe, the focus should be on elements of real events in combination with fantastical events rather than simply asking whether certain fantasy characters are real or make-believe.  For example, many young children will say that Mickey Mouse is real, but if asked if it would be real or make-believe to say that Mickey Mouse (not a toy or a doll) goes to school with them or if Mickey Mouse plays at their house some days, most will be able to differentiate the reality from the fantasy.  In addition, many young children like to pretend that they are fairy princesses or power rangers, but if asked if they really are princesses or power rangers, most children will be able to distinguish the reality from the fantasy. 

There also are child-friendly books that can be used to help children demonstrate their knowledge of these concepts.  For example, the xe "Institute for Behavioral Sciences and the Law:truth/lie booklet"Institute for Behavioral Sciences and the Law publishes an interactive booklet in which children are taken through a series of questions about right/wrong, real/make-believe, truth/lies, and making promises.  Children are asked to write in or check off answers to the questions in the booklet.  If the child is too young to write, the person asking the questions can write in the child’s answers.  The booklet can then be included as a part of the interview, investigative, or court record.  The booklet is entitled, The "Do You Know” Book.
 In addition, the xe "Michigan Department of Social Services"Michigan Department of Social Services publishes a xe "truth:truth/lie booklet"

xe "lie:truth/lie booklet"booklet that takes children through questions about right/wrong and xe "competency to testify:booklets to assess competency"truth/lies.  The title is, It is Good to Tell the Truth.

xe "oath" \t "See promises"Meaning of Taking an Oath - Most children will not be familiar with the word, oath, but most children understand what it means to make a promise.  Because taking an oath and making a promise are similar concepts, it is more developmentally appropriate and more productive to ask children if they know what it means to make a promise.  Because young children may not able to readily answer this open-ended question, follow-up questions also should be asked to better assess the child’s appreciation, such as “If you promise your mom that you are going to eat your lunch, what should you do?” and “Why?”  Another question can be “If you promise to tell the truth, what should you do?” and “Why?”  Children also should be asked what might happen if lies are told.  For example, children can be asked what might happen (both to the child and the other person) if they said that someone hit them and it was not true.

A Final Note: When assessing a child witness’ competency, children should never be permitted to say that they know something, such as what it means to tell the truth or what it means to make a promise, without someone determining if they actually do by asking, “What does it mean?”  This is because some children will say that they know or understand something, but when tested, they are unable to demonstrate this knowledge.  

THE ROLE OF NEUROPSYCHOLOGISTS IN FORENSIC CASES
Donald L. Rose, Psy.D., F.A.C.P.N.

Neuropsychology is a subspecialty within the field of psychology and is characterized by the study of brain-behavior relationships.  A forensic neuropsychologist is someone who has advanced training in assessment of those with neurologic disorders (such as traumatic brain injury, degenerative conditions, toxicity, seizures, substance abuse pathology, and severe emotional or behavioral problems) and how these disorders may relate to a specific legal issue.  Neuropsychological evaluations can assist in determining the extent of a brain injury, the level of impairment suffered as a result of a brain injury or disorder, whether a person is malingering or exaggerating symptoms, and future treatment goals for rehabilitation.  For these reasons, a forensic neuropsychologist can be a valuable resource to attorneys or judges who have cases in which possible neurologic disorders or brain injuries exist. 

Most neuropsychological evaluations include a clinical interview with the client as well as a battery of tests that assess a wide range of brain functions, including intellectual functioning, verbal and non-verbal reasoning skills, visual-spatial skills, memory, attention, abstracting skills, planning, and problem solving skills.  Additionally, the evaluation typically assesses the individual’s current emotional and personality functioning as it impacts on his/her adjustment to the brain disorder or injury.  All of these factors assist the neuropsychologist in determining whether the person will be able to function adequately within the community, in the legal system, on their job, in their family, and/or in school.    

When trying to determine if a forensic neuropsychologist might be of some assistance in a case, there are many historical and recent events or symptoms that judges and attorneys can look for when speaking to clients or reviewing records in the case.  Such events or symptoms include:

· a history of seizures or treatment for seizures, 

· long-term substance abuse that may be impacting brain functioning, 

· mild, moderate, or severe head injuries in a person’s past, including any head injury that might have resulted from participation in an alleged crime or from an arrest (i.e., high speed chase resulting in an accident; being beaten or aggressively subdued at the time of arrest),

· use of potentially toxic levels of drugs or alcohol in the past or at the time of an alleged crime,

· a history of memory loss or concentration problems,

· evidence of slowed mental processing or word-finding difficulties during the legal interview,

· a history of headaches, dizziness, blurred or double vision, fatigue, sleep disturbance, or increased sensitivity to noises or medications, or 

· a history of severe emotional/behavioral problems during childhood, adolescence, or adulthood  

If any of these problems exist or if there is any evidence to suggest that these problems may have impacted a person’s behavior at the time of an incident or is currently impacting a person’s functioning, a neuropsychological evaluation may be warranted.  

Finally, it is important to recognize that brain injury does not cause only organic impairment in cognitive and emotional functioning.  The psychological effects of an injury, which are often missed or overlooked, can be far more disabling than the physical aspects of an injury, especially in cases of minimal to mild brain injuries.  The theory is that neuronal damage diminishes the person’s ability to deal with stress.  This becomes most significant for those mildly brain injured individuals who are expected to return to the rigorous demands of daily life, such as work, school, and maintaining relationships, shortly after a brain injury.  Yet, they are disabled by these stressful demands, which lead to a breakdown in coping abilities.  It is therefore important to recognize that traumatic brain injury stress syndrome(s) can have a significant impact on an individual’s overall functioning even in the mildest forms of brain injury.  

Dr. Donald Rose is an affiliate of the Institute for Behavioral Sciences and the Law.  He is a board certified neuropsychologist who regularly consults with attorneys on neuropsychological matters and who conducts neuropsychological evaluations related to a variety of legal issues.  

TRAUMA SYMPTOMS IN 

SEXUALLY ABUSED CHILDREN:

AGE AS PREDICTIVE OF ADJUSTMENT*

Jan Faust, Ph.D.

*This is an abstract of a paper presented at the annual meeting of the American Psychological Association, Chicago, IL. (8/23/02). This research was supported in part by a National Institute of Mental Health Grant (1R29MH50340-01A3) awarded to the author.

Childhood sexual abuse has been frequently linked to trauma symptoms in youth. Children exposed to such traumas have been observed to experience symptoms consistent with Post Traumatic Stress Disorder (PTSD), an anxiety based disorder, including avoidance, nightmares, distress, flashbacks, startle responses, and difficulty concentrating. Research also indicates abused children with PTSD may be at increased risk for depression.   Despite research that identifies a relationship between sexual abuse and trauma symptoms, there is little research that identifies developmental differences in trauma reactions of youth.  Scientific and professional opinion is mixed with respect to age groups that are most adversely affected by sexual abuse. There is some general literature to suggest that young children may not have the coping resources to adequately adjust to stressful life events. However the adult survivor literature also indicates that as children age their cognitive interpretation of the abusive experience is also altered thereby making them more susceptible to an adverse response to the trauma than younger children.   The purpose of this project was to better delineate which age group of children was more adversely impacted by sexual abuse than others. 

Eighty-four children with documented histories of sexual abuse, ranging in age from 6-16 participated.  All clinic-referred children were enrolled in a National Institute of Mental Health funded treatment outcome research program for sexually abused children with PTSD. Post traumatic stress disorder was diagnosed by the KSADS, a psychometrically sound instrument. For the purposes of this study, children were classified as younger if ranging in age between 6-9 years and older, 10-16 years.

Children were administered the Children’s Depression Inventory (CDI) (a measure of general depression), the Revised Children’s Manifest Anxiety Scale (a measure of general anxiety), the Fear Survey Schedule-Revised (sex specific fears subscale), Trauma Symptom Checklist (hyperactivity and sexual distress subscales). Trauma associated hyperactivity was selected as a specific trauma measure due to the high rate of agitation in this population which is often misdiagnosed as Attention Deficit Hyperactivity Disorder.    

Results indicated that both the younger and older group of children had nearly the same level of depression and anxiety on the overall/general measures of depressive symptoms, which were in the clinical range.   While the global measures of anxiety and depressive symptoms did not discriminate between age groups, the sex abuse and trauma specific symptoms did.                          

Younger children reported greater trauma related hyperactivity than older children.  Furthermore on the Fear Survey Schedule, younger children reported greater levels of sex-associated fear than older children.  Similarly younger children reported greater sex distress than older children on the Trauma Symptom Checklist but this finding only approached significance.  These findings were maintained after controlling for severity of abuse, time since last abusive episode, and relationship of perpetrator to child as well as IQ (Intelligence Quotient).

Overall, these results suggest that younger children may be at risk for greater sexual fears and sexual distress than older children but neither age group is immune from adverse impact since both groups scored within the clinical range of general anxiety and depressive symptoms. It may be that younger children’s inability to process the sexual and/or violent experience and lack of developed coping skills for such a complicated, abstract and personally invasive trauma makes them more prone to experience distress to event-related stimuli than older children. 

It would be important to develop intervention programs for the young that take into account their age and developmental level, coping resources, and focus on anxiety and depressive symptoms, particularly those that are more closely associated with abuse stimuli. It is particularly important to intervene early with this population since it is evident that as children age they continue to experience problems associated with sexual abuse. Further, future research should examine those developmental aspects associated with age such as cognitive processing and intelligence that may be most directly responsible for differential expression of trauma distress. Currently, we are analyzing some data which indicates that sexually abused children with lower intelligence tend to dissociate more than older children.  Longitudinal studies are warranted to determine the course of trauma reactions as children develop and age. This is particularly important given the wealth of “adult survivor” data which indicates that adults suffer psychologically in response to childhood sexual abuse.

Jan Faust is an associate of the Institute for Behavioral Sciences and the Law.  She specializes in family law/child custody evaluations and in psycholegal issues related to child abuse.

PSYCHO-BABBLE DEFINED

Michael P. Brannon, Psy.D.

Sherrie Bourg Carter, Psy.D.

Recognizing that psychologists do not always speak in plain English when communicating their findings in legal proceedings, we offer the following translations for commonly used psychological terms 
.

Cognition: a general term for all forms of knowing and awareness, such as perceiving, conceiving, reasoning, judgment, and imagining.  Cognitive processes are often contrasted with conative processes (willing, striving) and emotive processing (feelings, emotions).

Affect: feeling or emotion.

Psychosis: a severe mental disorder characterized by impairment in reality testing.  An individual with psychosis incorrectly evaluates the accuracy of his/her perceptions and thoughts and makes incorrect inferences about the reality of a situation, even in the face of contrary evidence.  Specific symptoms indicative of psychosis can be delusions, hallucinations, incoherent speech, disorientation, and/or confusion.

Delusions: false beliefs or system of beliefs arising from mental dysfunction and maintained as true despite evidence to the contrary.

Labile Affect: unstable, changeable, uncontrolled expression of feelings and emotions.

Tangential Thinking (aka Tangentiality): a disturbance in thinking in which a person constantly interrupts him/herself and digresses to irrelevant topics.

Loose Associations (aka Loosening of Associations): a disturbance commonly associated with Schizophrenia, in which thought and speech are disconnected and fragmented.  The person jumps from one idea to a totally unrelated and irrelevant idea instead of following the usual lines of connected and relevant communication.

Lucid (aka Lucidity): a mental state in which a person may not have complete ability to reason or comprehend matters, but has adequate mental powers to be legally responsible for his/her actions.

Malingering: a deliberate feigning or exaggeration of an illness or symptoms of an illness for financial gain or to escape responsibility.  Examples are faking mental illness as a defense in a trial, faking physical illness to win compensation, or faking mental defect to avoid military service.

Reliability: stability or consistency; a test is reliable if it gives the same result on a second measurement, or if different parts of the test measure the same thing.

Validity: the ability of a test to measure what it purports to measure; a test is valid if it predicts or assesses accurately or correctly.  

Regression: when an individual reverts to immature behavior when threatened by external or internal stress or conflict.

Depersonalization:  state of mind in which the self appears unreal.  The individual feels estranged from him/herself and usually from the world.  The individual’s thoughts and experiences have a distant, dreamlike characteristic, but the individual does not lose contact with reality.

Dysthymia (aka Dysthymic Disorder): a chronic mood disorder lasting at least two years in adults, characterized by persistent and recurrent periods in which relatively mild depressive symptoms predominate.

Fixation: obsessive preoccupation with a single idea, impulse, or aim

Insight: a grasp, understanding, or awareness of problems.  In psychotherapy, this awareness is usually considered essential to the therapeutic process. 

If there are any psychological or psychiatric terms that you have encountered in your experiences with psychologists, let us know and we would be happy to try to define them for you in plain English in our next newsletter.
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Talwar, V., Lee, K., Bala, N., & Lindsay, R.C.L. (2002).  Children’s conceptual knowledge of lying and its relation to their actual behaviors: Implications for court competence examinations.  Law and Human Behavior, Vol. 26 (4), pgs. 395-415.

Brief: Child witnesses must undergo a competence examination in which they must show appropriate conceptual understanding of lying and truth-telling, and promise to tell the truth.  Three experiments were conducted to address the assumption underlying the court competence examination that 1) children who understand lying and its moral implications are less likely to lie and 2) discussing the conceptual issues concerning lying and having children promising to tell the truth promotes truth-telling.  Both measures of lying and understanding of truth- and lie-telling were obtained from children between 3 and 7 years of age.  Most children demonstrated appropriate conceptual knowledge of lying and truth-telling and the obligation to tell the truth, but many of the same children lied to conceal their own transgression.  Promising to tell the truth significantly reduced lying.  Implications for the legal system are discussed.  

Tondo, C.  (2002).  When parents are on a level playing field, courts cry foul at smoking.  Family Court Review: An Interdisciplinary Journal, Vol. 40 (2), pgs. 238-250.

Brief: Should courts regulate a parent’s legal smoking habit because it is in the best interests of the children?  This article explores the historical views of smoking and the potential and probable health hazards associated with cigarette smoking.  By a review of the dangers associated with smoking as well as court cases that have considered smoking as endangerment to children, this article suggests that courts do have the power to curtail a parent’s smoking habit and in turn should regulate such behavior, especially when it is medically proven that it is in the best interests of the children.  

Rogers, R., Sewell, K.W., Grandjean, N.R., & Vitacco, M.J.  (2002).  The detection of feigned mental disorder on specific competency measures.  Psychological Assessment, Vol. 14 (2), pgs. 177-183.

Brief: Psychologists have standardized competency-to-stand-trial (CST) assessments through the development of specialized CST measures.  However, their research has largely neglected the possibility that CST measures may be stymied by feigning mental disorders and concomitant impairment.  This study is the first systematic examination of 1) how feigned mental disorders may affect CST measures and 2) which scales are effective at identifying feigned cases.  Results found that CST measures are vulnerable to feigning, and that it is important for evaluators to incorporate measures of feigning into standard CST evaluations.  
[image: image2.emf]

 Book of the Quarter

This month’s Book of the Quarter is Stalking Crimes and Victim Protection: Prevention, Intervention, Threat Assessment, and Case Management, edited by Joseph Davis.  This 2001 book is published by CRC Press, 2000 NW Corporate Blvd., Boca Raton, Florida, 33431.  This book covers the phenomenon of stalking from a variety of perspectives, including stalking in the workplace and in school, stalking and threat assessment, case management strategies, prevention, and intervention.    

*****************************************

Any comments or questions about this publication can be sent to us by e-mail (sbcarter2@aol.com) or mail (200 SE 6th Street, Suite 601, Fort Lauderdale, FL  33301), or we can be reached by phone at (954) 766-8826.  

*****************************************
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