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BASIC DISTINCTIONS BETWEEN COMPETENCY AND SANITY IN CRIIMINAL LAW CASES

By: Sherrie Bourg Carter, Psy.D.

The terms, competency and sanity, are often confused with one another in the legal arena.  However, they are very different in terms of the legal issues that can be raised by each and by the way in which they are assessed.  The following information is offered to clarify these terms and to provide specific information about how each issue should be assessed and applied in the criminal justice system.  

Definitions

Most states, Florida included, follow the Dusky standard in determining whether a defendant is competent to stand trial.
  Dusky specifies that to be found competent to stand trial, a defendant must have sufficient present ability to consult with a lawyer with a reasonable degree of rational understanding and have a rational understanding of the legal proceedings.  

In Florida, the standard for sanity follows the M’Naghten standard.
  This standard specifies that in order to be insane, the defendant has to have a mental infirmity, disease, or defect; and because of this mental condition, the defendant did not know what he/she was doing or its consequences or did not know it was wrong.

Legal Terms v. Psychological Terms

As shown by the case law cited above, competency and sanity are legally defined terms; not psychological terms.  In other words, there is no mental diagnosis of Incompetent or Insane, and there are no psychological symptoms that describe or define these two terms.  Terms, such as psychosis, schizophrenia, and mental retardation, are psychologically defined, and these types of mental health problems are commonly applied in legal cases to help determine whether someone is competent or insane.  However, there is not an exact fit between a diagnosed mental illness and its application to the legally defined terms of competency and sanity.

Distinctions Between

Competency and Sanity

There are several important distinctions between competency evaluations and sanity evaluations.  The first distinction is the time frame most relevant to the assessment. Competency evaluations require an assessment of the defendant's current mental state and how the mental state affects his/her ability to consult with an attorney, appreciate the charges against him/her and their consequences if convicted, testify relevantly, and behave appropriately in the courtroom.  Thus, the proper focus is on the here and now - what is the defendant's mental state currently.  

In contrast, sanity evaluations require an assessment of the defendant's mental state at the time of the crime.  This requires a retrospective reconstruction of the defendant's thoughts and behavior just prior to, during, and right after the time of the crime.  Therefore, the proper focus is on the past.  Sanity has nothing to do with the here and now.  

A second important issue is that competency and sanity are not mutually inclusive.  In other words, it is possible for a defendant to meet the legal criteria for insanity and be competent at the present time.  It is equally as possible for a defendant to be incompetent to stand trial at the present time, but legally sane at the time of the alleged crime.  Also, because the competency evaluation is focused on the present, it is possible for a defendant to be competent today and incompetent in a month.  The change over time could be due to medication compliance issues or psychiatric decompensation due to the stress of a trial. 

Another distinction is that competency evaluations usually can be accomplished with just an interview with the defendant.  Occasionally, in more difficult competency cases, interviews with correctional officers (for in custody defendants) or family members (for out of custody defendants) might be necessary, but collateral information often is irrelevant to competency evaluations.  In contrast, collateral information usually is critical to sanity evaluations.  In sanity cases, psychologists have a responsibility to collect as complete as possible a clear understanding of the facts of the crime.  This often includes a review of police and witness statements, depositions, and/or police reports.  It also usually includes review of any statement given by the defendant at the time of the incident or at the time of arrest.  The collateral information can be very important because the focus of the evaluation should be on the defendant's state of mind at the time of the incident.  History of mental illness also is an important variable to assess because it is unusual for mental illness to manifest itself right at the time of an alleged crime, yet never before.  

It is important for judges and attorneys to be aware of these distinctions not only for their own understanding of what is going on with defendants in their cases, but also because psychologists unfortunately are not always aware of these distinctions.  Although experienced forensic psychologists will know the standards, not all court-appointed doctors are experienced nor are they required to take any proficiency tests before they can be court-appointed to conduct evaluations.  In fact the requirements to be placed on the list for court-appointments are minimal.  

As a case in point, several years ago during a competency hearing, a court appointed expert testified that he was of the opinion that the defendant was incompetent to stand trial.  However, when the prosecutor asked the psychologist what standard he applied to determine the defendant's competency, he gave the legal standard for insanity.  There also have been written reports in which psychologists have stated the opinion that the defendant was “currently insane.”  As noted previously, insanity has nothing to do with the current functioning of a defendant.  Therefore, to use terms like "currently insane" makes no sense when applying the proper standard for insanity.  For these reasons, judges and attorneys should know the distinctions between competency and sanity evaluations to make sure that the evaluation they requested is the product they receive from the evaluator.   

DISRUPTIVE BEHAVIOR DISORDERS IN THE JUVENILE JUSTICE SYSTEM

Michael P. Brannon, Psy.D.

The Juvenile Justice System often encounters youths who are multiple offenders.  In addition, many of those juveniles exhibit increasingly disruptive and oppositional behaviors with minimal insight into their actions.  Although there are often non-psychological or situational explanations (family disruptions, peer influence, school problems) for such actions, some of these youths will meet the diagnostic criteria for a disruptive behavior disorder.  Unlike diagnoses such as Attention Deficit Hyperactivity Disorder, Major Depressive Disorder or Bipolar Disorder, disruptive behavior disorders are not primarily disturbances of thought or emotion.  Conversely, these diagnoses are descriptions of a youth’s behavior, especially as it relates to unruly, obstreperous and defiant actions.  

It is especially important for judges and attorneys to be aware of the specific diagnosis (if applicable) of a juvenile as it has direct implications for treatment placements and prognosis for success. For example, youths with primarily mental health diagnosis are likely to respond to interventions such as counseling, group therapies and the prescription of psychotropic medications.  On the other hand, youths with disruptive behavior diagnoses are more likely to require behavioral management interventions such as residential programs, boot camps or wilderness programs.  Further compounding the clinical picture is the finding that many juveniles who come into contact with the justice system are often diagnosed with both mental health conditions and disruptive behavioral disorders.  Others might also abuse drugs and/or alcohol, possibly as a reflection of (disruptive behavioral disorder) or in response to (mental disorder) their condition.

The diagnosis of behavioral disorders in youths is routinely more difficult than for adults due to a number of factors.  For example, children and adolescents develop at different rates and ages, especially in the areas of maturity, problem-solving, and judgment.  In addition, the expression of aggression, substance abuse and other impulsive actions are normative during the early to middle adolescent years.  Consider the following statistics
:

1. 8 in 10 males reported contact with the police for negative reasons during their adolescence.      

2. 1 in 10 adolescents have been arrested for violent offenses.

3. 6 in 10 males reported contact with the juvenile courts during their adolescence.  

4. 1 in 2 males between the ages of 15-16 reported a physical fight during the prior year.

5. 1 in 4 females between the ages of 15-16 reported a physical fight during the prior year.

Fortunately, the rates of aggression and legal infractions appear to peak at the age of 17 for most juveniles (desistence phenomena) and decrease ever year after that time.  Conversely, some youths’ behaviors will not be due to normative or situational factors and will meet the DSM-IV-TR
 criteria for Oppositional Defiant Disorder (ODD) or Conduct Disorder (CD).  The DSM-IV-TR defines Oppositional Defiant Disorder as “…a recurrent pattern of negativistic, defiant, disobedient, and hostile behavior toward authority figures that persists for at least 6 months and is characterized by at least 4 of the following behaviors: losing temper, arguing with adults, refusing to follow rules, deliberately annoying other people, blaming others for their misbehavior, easily annoyed, angry or resentful, or spiteful and vindictive.  These troublesome behaviors are usually evident before 8 years of age and usually not later than early adolescence.  Youths diagnosed with ODD are more likely to display their problematic behaviors in the home.  However, they may display some manifestations of the disorder in other settings (such as at school or with peers).  Furthermore, individuals diagnosed with ODD are likely to have poor insight into their behavioral difficulties, mostly blaming others for their difficulties.  Prevalence rates for ODD from 2% to 16% have been reported in various research studies on children and adolescents. 

Conduct Disorder (CD) is the most frequent diagnosis given to youths in the Juvenile Justice System.  The DSM-IV-TR defines CD as, “…a repetitive and persistent pattern of behavior in which the basic rights of others or major age-appropriate societal norms or rules are violated.”  Furthermore, the youth must meet at least 3 of the following 4 criteria:  “aggression towards people or animals, property damage, deceitfulness and serious violations of rules.  Finally, these actions must have resulted in a serious impairment in social, academic or occupational functioning.”  Individuals with a diagnosis of CD may initially display symptoms as early as preschool years.  However, prominent symptoms may not be evident until middle childhood or early adolescence.  Prevalence rates have ranged from less than 1% to more than 10%.  Research has consistently shown the prevalence rates for CD are significantly higher for boys than girls.  Similar to ODD, youths with a diagnosis of CD display poor insight into their own contribution to their legal, familial and academic problems.  

Individuals with diagnoses of ODD and CD are more likely to come into contact with the legal system due to their difficulty in following rules and their general defiance of authority.  In addition, they are more likely to engage in a variety of impulsive behaviors, such as substance abuse, sexual promiscuity, violence towards others and automobile accidents.  They are also less likely to anticipate the potential consequences of their actions and their ability to feel empathy for potential or actual victims is often limited (usually a major internal mechanism inhibiting harmful behavior towards others).  

Although most youths with diagnoses of ODD and CD do not meet the criteria for Antisocial Personality Disorder (APD) in adulthood, they are at an increased probability to be diagnosed with APD as well as other conditions (i.e., Mood Disorders, Substance Abuse Disorders, Anxiety Disorders).  If they are to be placed into treatment programs, they are less likely to successfully complete those programs.  If they are placed on court-imposed restrictions, they are more likely to violate those restrictions.           

The Court will always be faced with many youths diagnosed with ODD and CD.  In its less severe form (ODD), disruptive behavior disorders can be effectively managed with sufficient external structure, consistent consequences for disruptive behavior, and perseverance.  In its more severe form (CD), disruptive behavior disorders represent a major challenge for the Juvenile Justice System and its already strained resources for effective treatment interventions.  

DSM-IV-TR Diagnoses: How Reliable are They in Forensic Cases?

By Michael P. Brannon & Sherrie Bourg Carter

In many forensic evaluations, diagnoses or diagnostic impressions are offered as part of the written report.  However, serious ethical and practical concerns can arise from assigning such clinical labels in forensic settings.  The DSM-IV-TR
 specifically addresses those concerns, by stating “The clinical and scientific considerations involved in categorization of these conditions as mental disorders may not be wholly relevant to legal judgments, for example, that take into account such issues as individual responsibility, disability determination and competency.”  

Often, legal professionals are not aware that diagnostic criteria were formulated for clinical settings involving cooperative patients who are motivated to seek out treatment.  In contrast, forensic settings produce special problems in differential diagnosis (determining an appropriate classification for a disorder) due to the secondary gains in most legal cases (i.e., avoidance of punishment, financial gain, custody of children).  As a result, the possibility of Malingering (faking for secondary gains) must always be considered when suggesting a clinical diagnosis in a forensic setting.

The assessment of a defendant’s competency to stand trail poses special problems in the assignment of a diagnosis.  In order to provide an advisory opinion on competency to the Court, examiners typically rely primarily upon the self-report of the defendant as it relates to his/her functional abilities.  If additional information is gathered, it is usually from jail medical records that usually are also based upon the defendant’s self-report after arrest.  Correctional officers might be consulted for helpful observations regarding observed behaviors.  However, they lack specialized knowledge in clinical diagnoses.  Finally, competency evaluations rarely include testing data or prior (before arrest) record review.  As a result, although advisory opinions on the ultimate issue in competency to proceed evaluations are in accordance with professional standards (assuming the examiner has proper levels of forensic training), opinions on diagnoses in those same evaluations are well below the minimal standards for such an endeavor.  Despite this deficiency in validity, Courts sometimes utilize the diagnostic information offered in a competency report to grant alternative sentencing, downward departure, or other treatment-based dispositions.  

For more reliable diagnostic information, the Courts should be aware that a much more extensive evaluation would be necessary.  For example: 

· the examiner should conduct an extended clinical interview with the defendant, 

· the examiner should review prior treatment records (if available), 

· the examiner should interview collateral sources of information, such as family members, friends, or employers, 

· psychological testing may be necessary, 

· the examiner should conduct some type of assessment of malingering, 

· the examiner should review jail records (if applicable), 

· the examiner should interview correctional officers (if applicable);

· and the examiner should consider treatment requirements and prognosis.  

One might ask why do examiners give diagnostic information in competency evaluations if they are so unreliable.  The simple answer is that the Court Order requires the examiner to provide an Axis I-V diagnosis.  Examiners, recognizing that diagnoses that come from limited scope forensic evaluations are unreliable, often compromise by giving “diagnostic impressions” and/or “rule out” or “provisional” diagnoses.  However, the Courts should be aware that these are weakly supported diagnoses and would likely not withstand even modest scrutiny within the legal arena.

Q & A

By: Sherrie Bourg Carter & Michael P. Brannon

Q:
Are all psychologists qualified to perform forensic evaluations?

A:
In short, we think not, but the answer to this question depends on what is meant by “qualified.”  In legal settings, judges always have the final word on whether a psychologist is “qualified” as an expert witness.  However, in terms of whether a psychologist is “qualified” to perform forensic evaluations is different.  Forensic psychology is a specialized area of study.  Therefore, those who conduct forensic evaluations should have specialized training and adequate experience in the areas in which they are providing services.  Specialty ethical guidelines for psychologists who practice in specialized areas typically outline the minimal experience and training recommended in each area of forensic practice.  


To see the child custody evaluation guidelines, go to the following website:

www.abfp.com/downloadable/foren.pdf


For forensic specialty guidelines, go to:

www.apa.org/practice/childcustody.html


Q:
Why does it seem like all psychologists who conduct substance abuse (or 948) evaluations end up recommending treatment as opposed to prison? 

A:
It is our opinion that psychologists should not take the position of “recommending” treatment versus prison in alternative sentencing evaluations.  First, psychologists do not have specialized expertise in determining the appropriate sanctions for someone involved in the legal system.  Such decisions fall squarely in the hands of the judiciary.  Secondly, psychologists typically do not have access to all of the information needed to form such broad conclusions, even if they feel their expertise permits them to make such recommendations.  We believe that the judge, after hearing all of the testimony and considering all of the case-specific legal and mental health circumstances, is in a much better position to make such determinations.  We believe that the proper role of psychologists in such cases is to provide objectively derived information about the best treatment options if the Court decides to grant the 

alternative sentence.  However, for a psychologist to “recommend” treatment over prison, in our view, places the evaluator in a role of advocacy, which we think is ethically inappropriate.  

If you have any forensically-related questions that you would like for us to answer, please e-mail them to us at sbcarter@forensic-experts.net or call us at 954-766-8826.
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Hot off the Press (Research)

Kulik, C. T., Perry, E.L., & Pepper, M.B.  (2003).  Here comes the judge: The influence of judge personal characteristics on federal sexual harassment case outcomes.  Law and Human Behavior, Vol. 27 (1), pgs. 69-86.

Brief: This study explored the effects of judges’ personal characteristics (gender, race, age, and political affiliation) and case characteristics on the outcomes of federal cases of hostile environment sexual harassment.  Results revealed that even after controlling for the effects of relevant case characteristics (e.g., severity of harassment), judges’ personal characteristics influenced case outcome.  Younger judges and Democrat judges were more likely to find for the plaintiff.  The probability that the decision would favor the plaintiff was only 16% when the case was heard by an older judge, but 45% when heard by a younger judge.  The probability that the decision would favor the plaintiff was only 18% when the case was heard by a judge who had been appointed by a Republican president, but 46% when the judge had been appointed by a Democrat president.  

Rosenfeld, B., & Harmon, R.  (2002).  Factors associated with violence in stalking and obsessional harassment cases.  Criminal Justice & Behavior, 29, pgs. 671-691.

Brief: Correlates of violence were identified in 204 stalkers/harassers.  Violence was related to age (under 30), non-Caucasian race, less than high school education, absence of psychosis, substance abuse diagnosis, below average intelligence, prior intimate relationship between offender and victim, and past threats toward the victim.
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 Book of the Quarter

This month’s Book of the Quarter is Handbook of Psychology: Volume 11. Forensic Psychology, edited by Alan M. Goldstein.  This 2003 book is published by John Wiley & Sons, Inc., and can be ordered by calling 800-762-2975.  Topics in the book were chosen to reflect the scope of forensic psychology practice and research.  The volume is organized so that those with little or no prior knowledge or experience can develop an understanding of the unique nature of the field: what forensic psychologists do, ethical conflicts they encounter, and the field’s special methodology, such as the use of third-party information and the assessment of malingering and deception.  The nature of expert witness testimony is reviewed along with the limits imposed on such testimony.  A wide range of civil and criminal psycholegal issues are addressed.  Chapters focus on eyewitness memory, jury selection, screening for high-risk occupations, sexual offenders, battered women, stalkers, and risk assessment of future potential violence.        
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IBSL would like to congratulate Judge James Cohn of the 17th Judicial Circuit for his selection to the Federal bench.   We wish him all the best in his new position.

We’re now on the web!

The Bottom Line, including all previous issues, are now available on our website at www.forensic-experts.net.  Printable versions are available in Word format.

********************************

Any comments or questions about this publication can be sent to us by e-mail (sbcarter@forensic-experts.net) or mail (200 SE 6th Street, Suite 601, Fort Lauderdale, FL  33301), or we can be reached by phone at (954) 766-8826.  

********************************
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