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Malingered Posttraumatic Stress

Disorder in Personal Injury Cases

Michael P. Brannon, Psy.D.

Sherrie Bourg Carter, Psy.D.

One of the most frequently diagnosed disorders in personal injury cases is Posttraumatic Stress Disorder (PTSD).  In a 1986 Palm Beach, Florida case, a jury awarded over nine million dollars to a plaintiff who claimed to have PTSD after the death of their infant daughter in an automobile accident.  In a New Jersey case, a jury awarded $780,000.00 to a child who had been sexually assaulted and subsequently claimed to have developed PTSD as a teenager.  The DSM-IV-TR
 lists the following criteria for a diagnosis of PTSD:  

A. Exposure to a traumatic event with both actual or threatened death of serious injury and a response with intense fear, helplessness or horror.

B. The traumatic event is persistently re-experienced through dreams, distressing recollections, “reliving” of the event, and/or intense psychological and physiological distress due to cues or “triggers” of the traumatic event.

C. Persistent avoidance of stimuli associated with the trauma and a numbing of general responsiveness.

D. Persistent symptoms of increased arousal.

E. Duration of more than one month.

F. The disturbance causes clinically significant distress or impairment in social, occupational, or other important areas of functioning.

Unfortunately, because of secondary gain (financial), plaintiffs are often motivated to feign or exaggerate the symptoms of PTSD.  This form of purposeful deception is frequently referred to by forensic psychologists as malingering.  The actual incidence of malingered psychological symptoms after injury is unknown, although estimates have ranged from 1% 
 to over 50%.
  In a revealing research study by the U.S. General Accounting Office, it was discovered that 40% of individuals who had been declared 100% disabled showed no evidence of that disability one year later.
  

The most common form of malingering in personal injury cases appears to be the exaggeration of already existing symptoms or what is known as partial malingering.  Many claims of psychological distress (e.g. – PTSD) are raised after attempts at gaining compensation for physical injuries have failed.
  As a result, plaintiffs may seek to gain financial compensation for physical injuries by claiming significant psychological distress associated with those injuries.  Plaintiffs are sometimes inadvertently encouraged by their attorneys to report symptoms of PTSD to forensic examiners.  On other rare occasions, attorneys have been known to “coach” plaintiffs on the actual symptoms of PTSD.  In fact, the term, “compensation neurosis,” was coined by Rigler (1879) in reference to the increase in disability claims in Germany after compensation laws were introduced in 1871.  Later, Kennedy (1946) described compensation neurosis as a “state of mind, born out of fear, kept alive by avarice, stimulated by lawyers, and cured by a verdict.”
  

Due to the apparent high rates of malingering in personal injury cases involving the diagnosis of PTSD, forensic psychologists are often asked to conduct assessments in order to provide an advisory opinion to attorneys or to the Court.  The assessment of individuals in personal injury cases typically involves extended clinical interviews, multiple psychological and intellectual tests, and comprehensive reviews of collateral information.  The evaluation might also involve interviews with family members, friends, employers, and/or witnesses to the reported traumatic event.  

In this manner, forensic psychologists are able to obtain a multi-data perspective of the plaintiff’s actual psychological functioning prior to and after the reported traumatic incident.  The clinical interview and obtaining of relevant collateral data is often made more difficult due to the adversarial nature of the evaluation process, high financial stakes, and angry and/or guarded examinees.  Moreover, the entire test proceedings are often video recorded for later critical review by opposing counsel’s forensic expert.

There are a number of factors shown in the clinical research to be suggestive of possible malingering of PTSD.  For example, individuals who have poor work histories, prior “incapacitating” injuries, unvarying and repetitive dreams, antisocial personality traits, over-idealized functioning before the trauma, evasiveness, and inconsistency in symptom presentation are more likely to malinger PTSD.
  There may also be contradictions in the self-report and behaviors of individuals who malinger PTSD.  For example, individuals who are malingering may report severe depression, yet they may energetically and enthusiastically pursue their legal case.  There may also be a marked discrepancy between their inability to work and their ability to engage in recreational or sporting activities.  Individuals who are malingering (even those who are “coached”) are usually unaware of the nuances of some PTSD symptoms, such as the gradual decline in nightmares after several weeks for most affected individuals.  Moreover, they are more likely to endorse symptoms that are inconsistent with PTSD, as they often believe that more symptoms reported, the more severe their problems will appear.    

Judges and juries who must decide upon verdicts based upon a plaintiff’s claim of PTSD are often left in the unenviable role of being a “lie detector.”  As a result, they may rely on cues to make their decisions that are not supported by the clinical research, such as quality of eye contact, appearance, uncertainty, or nervousness.  The role of the forensic psychologist in the courtroom is to provide scientifically sound information to assist the trier of fact in determining the credibility of the plaintiff’s claim of emotional damage.  Psychological testimony that is misinformed, incorrect, biased, and/or incomplete, only serves to confuse the trier of fact and possibly result in the spurious awarding or denial of damages.

Forensic Psychiatric Issues

in Substance Abuse & Addiction: 

Part I

By Dr. David Kramer

An adequate knowledge of the problem of substance abuse in our culture and our legal system is critical. Substance abuse, dependence, and addiction are often very relevant in forensic evaluations.  In Part I of this article, epidemiology, diagnosis, pharmacology, etiology, and assessment will be covered.  Part II, which will appear in the October edition, will include a discussion of treatment, violence, and crime associated with substance abuse; the question of how voluntary is addiction behavior; criminal responsibility and diminished capacity issues related to substance abuse; and drug and alcohol testing.

Epidemiology: The National Institute of Health Epidemiologic Catchment Area study found lifetime prevalence rates of 13.5% for alcohol disorders, 6.1% for drug disorders, 22.5% for mental disorders alone, and 29% for co-morbid mental and addictive disorders.  Thirty-seven percent of those with alcohol disorders and 53% of those with drug disorders have co-morbid mental disorders.  Sixty-one percent of individuals with a diagnosis of Bipolar Disorder had co-morbid substance abuse disorders.  

Definitions and diagnostic terminology: An ingested substance that affects the way an individual feels - cognitively, emotionally and/or perceptually - is a psychoactive substance.  These substances include alcohol, illicit drugs, and many prescribed pharmaceuticals.  These substances can have significant effects on body physiology, behavior, and thinking.  Use of these substances can lead to intoxication, psychological and physical changes associated with withdrawal, and substance-induced psychiatric syndromes. 

DSM-IV-TR lists the term, substance dependence, as a mental disorder that involves a pathological pattern of compulsive psychoactive substance use with an accompanying “cluster of cognitive, behavioral and physiological symptoms,” indicating that the individual continues use of the substance despite significant substance-related problems.  Repeated use usually results in tolerance, withdrawal, and compulsive drug taking behavior.  Three of seven diagnostic criteria must occur at any time in a 12-month period to confirm the diagnosis.  These include: tolerance; withdrawal syndromes; taking the substance in larger amounts or over a longer period than intended; persistent desire or unsuccessful attempts to cut down or control use; spending a great deal of time obtaining, using, or recovering from the substance; reducing or giving up important social, occupational, or recreational activities; and continued use despite knowledge of having a persistent or recurrent physical and/or psychological problem caused by or exacerbated by the substance.  DSM-IV-TR additionally defines the somewhat different disorder of substance abuse as a “maladaptive pattern of use manifested by recurrent adverse consequences,” such as risk of physical injury or legal, social, and/or interpersonal problems.  The term, addiction, is an ambiguous and emotionally loaded word that can describe behaviors as diverse as crack cocaine smoking to compulsive shopping.  Due to its moral and political undertones, the term has limited clinical utility.

Pharmacology: Certain psychoactive substances have characteristic pharamcodynamic (specific biologic effect on the cells of an organism) and pharmacokinetic (metabolism, duration of action, and body distribution) profiles.  This information is critical in understanding the acute and chronic effects of the substance in an individual.  The expert witness is of obvious importance for effective voicing of this material in a legal setting.  Other factors that must be appreciated in detailing the effect of a psychoactive substance (particularly in retrospect) are individual differences in psychology and physiology, the setting of the consumption, and the individual’s expectations about the substance abuse.

There are several schema of categorizing psychoactive substances, most of which exceed the scope of this article.  Quite broadly, psychoactive substances can be classified as Central Nervous System (CNS) depressants (benzodiazepines, opiates, barbiturates, alcohol, etc.) and CNS stimulants (cocaine, amphetamine, nicotine, caffeine, Ecstasy).  Several important substances fall outside this classification, such as marijuana, LSD, PCP, inhalants, and anabolic steroids.

Etiology: There is a large and expanding body of research in genetics, biochemistry, psychology, sociology, economics, and animal behavior seeking to elucidate the determinants of substance abuse.  A full discussion of this issue far exceeds the scope of this article.  Therefore, this section will focus on aspects particularly relevant to forensic evaluations and considerations. 

Brain imaging and other findings indicate acute and chronic effects of alcohol and some other drugs on the brain’s frontal lobes, and substance induced frontal lobe dysfunction has been hypothesized to explain the impairment of self-control seen in addictions.  The so-called “self-medication hypothesis” states that individuals use substances as a partially successful method of treating their biological and psychological suffering.  Thus, certain vulnerabilities lend themselves to particular substances of abuse (i.e., use of the sedative effect of alcohol to “treat” panic disorder).  Psychologically, clinicians and researchers have noted consistent patterns in substance dependent individuals.  These include inability to regulate emotions, low self-esteem, and poor ability to draw “cause-consequence” conclusions.  Not surprisingly, they have difficulty getting needs met and establishing satisfying relationships.  They often manifest dysfunctional and distorted belief systems, particularly around the issues of drugs and alcohol.  Much of the “12 step approach” to recovery inherent in Alcoholics Anonymous targets these issues and deficits.

The “Disease Concept” of addiction remains controversial.  Certainly organized medicine, including the American Medical Association, the World Health Organization, and the American Psychiatric Association classify drug dependencies as diseases and mental disorders.  The disease model conceives substance dependence as a brain disease, such as schizophrenia or dementia.  It postulates that genetic/neurobiological substrates determine that the “afflicted” individual will never be able to use substances in a moderate fashion.  The disease model also reflects the significant neurophysiologic effects produced by chronic substance abuse.  The disease model implies that a biological treatment can or will be found, such as a medication.  However, thus far, such medication “cures” have been disappointing.  From a utilitarian standpoint, accepting substance dependence as a biomedical disease, despite some questions, allows “sufferers” legitimate access to the sick role, reduces stigma, and enables treatment.  While the brain is obviously a critical element in the phenomena of substance abuse, it is likely oversimplification to conceptualize it as primarily a brain disease.  A balanced bio-psycho-social model of understanding this complicated condition is a well founded and realistic approach.

Assessment: While subspecialty fellowship and certification in substance abuse exists for psychiatrists, the majority of assessments are made by general mental health clinicians and primary care physicians.  In fact, most abusers do not seek specialized treatment and typically present to primary care clinicians for medical complications.  Since self report of substance abuse is often minimized or obfuscated, many present to therapists, psychiatrists, and counselors for their attendant emotional difficulties and the primary substance abuse disorder remains undiagnosed.  Furthermore, accurate evaluation of the disorder can be foiled by the phenomena of “co-dependency,” in which family members create denial of the seriousness of the problem and end up enabling the continuation of the dependency by rescuing the addict from negative consequences. 

Proper assessment includes a complete review of medical and psychiatric history, mental status examination, and toxicological testing.  Since the substance abuser is notoriously an unreliable informant, records and collateral sources of history should be sought, if possible.  Formal psychological and/or neuropsychological testing is often very valuable to elucidate cognitive sequelae of chronic abuse or co-morbid psychotic, mood, or personality disorder.  As mentioned above, the very presence of these mental disorders is very commonly complicated by a substance abuse disorder.  Furthermore, the psycho-social chaos and losses inherent in the lives of many substance dependent individuals frequently result in mood, anxiety, and adjustment disorders.  A thorough medical examination can uncover common physical complications, such as gastritis, old fractures, liver disease, pancreatitis, HIV, perforated nasal septum, track marks, etc. Very commonly, a family history of substance dependence is noted.  Review of legal history may uncover arrests for drunk driving, possession, and other drug charges.  It is estimated that for every drunk driving arrest, that individual has driven a vehicle intoxicated approximately 200 times. 

Dr. David Kramer is a General Psychiatrist, Board-Certified by the American Board of Psychiatry and Neurology.  He received his Medical degree with honors at the University of South Florida and completed his Psychiatry training at the University of Pennsylvania.  He has frequently served as an expert witness in Forensic Psychiatry.   Dr. Kramer is an affiliate of the Institute of Behavioral Sciences and the Law.    

The Multifacted Roles Psychologists Play in Custody Evaluations

Nicole A. Friedman, Psy.D.

Psychologists can play a number of different roles in child custody evaluations.  However, these roles are often very different and, at times, in conflict with one another.  Therefore, prior to becoming involved in a custody dispute, a psychologist must clarify the nature of their role upfront in order to avoid problems at a later point in time.  Functioning in multiple capacities could not only create confusion within a legal case, but is also ethically prohibited.  The goal of this article is to provide both information and clarification with regard to some of the most common roles psychologists play in child custody evaluations. 
Court-Appointed or Guardian ad Litem Recommended: Historically, when a psychologist became involved in a custody dispute, he/she was hired by either the mother or father’s attorney.  However, the psychologist hired by one particular parent would invariably make recommendations that favored that particular parent.  As a result, the Court would then have to appoint a third psychologist, who functioned as a “tie breaker” of sorts.  Clearly, this approach was not only unnecessary, but also extremely costly and burdensome for all those involved in the evaluation process.  After a period of time, the Courts soon learned that the best way to deal with this problem would be to utilize the services of a court-appointed psychologist.  If either or both parents disagreed with the opinions of that expert, they would have the opportunity to obtain second opinion evaluations (discussed later).  In fact, being appointed by the Court or brought into the case by a Guardian ad Litem (GAL) is probably the “cleanest” way to become involved in a custody dispute and avoid potential malpractice suits.  If a GAL is appointed in the case, the psychologist typically works closely with this individual to make recommendations based primarily on the best interests of the child, and secondly on other relevant issues.

Consultants: Psychologists are often called upon to serve as a consultant in a case without providing direct testimony to the Court.  When a psychologist is hired in this capacity, they may assist lawyers by reviewing evaluations and depositions of other mental health professionals as well as by providing questions for lawyers to ask in direct and cross-examination.  Specifically, a consultant is hired to assist a lawyer in building his/her case.  When a consultant stops functioning in this role and assumes the role of expert witness, there is a great likelihood that the consultant will be perceived as a “hired gun.”

Second Opinion Experts: Psychologists who function in this role are often perceived as hired guns.  In order to eliminate this potential bias from the outset, when a referral is made for a second opinion evaluation, the psychologist should inform the attorney that the same procedures used in a first opinion evaluation will be employed.  Relatedly, the results of the evaluation will be disclosed to all involved parties, regardless of whether they agree with the hiring attorney’s position.  It should also be noted that second opinion evaluations become extremely important when questions are raised as to whether the initial evaluation was conducted competently, ethically, and/or completely. 

Rebuttal Witnesses: Psychologists utilized in this capacity serve the purpose of refuting testimony provided by other experts in the case.  The rebuttal witness is often asked to review the evaluation and testimony of the other expert and provide contradictory testimony.  It is very difficult to serve in this role without being perceived as a hired gun.  However, when ethical codes or standards of practice have been violated by another expert, a rebuttal witness can serve an important role by providing ethical and scientifically based information to the Court. 

Hired by Mother’s or Father’s Attorney: It is quite appropriate for an attorney to hire a psychologist in order to conduct a psychological evaluation of a parent in order to determine their mental stability and decide whether or not they wish to pursue custody.  Evaluations of this type do not need to be disclosed to all parties.  However, the recommendations in these evaluations are limited to the psychological stability of a parent and should not include opinions regarding time- sharing and visitation.  It should also be noted that a psychologist functioning in this capacity should ethically not function in the court-appointed role.

Private hires can also be for the purposes of testifying about case-relevant issues without evaluating any of the parties.  In such cases, the expert would be presented as a witness to educate the Court about issues that are relevant to case-specific issues.  Examples of such topics would be the effects of domestic violence on a spouse or a child or the effects of child abuse in a family.  Other times, attorneys hire an expert to simply testify about typical forensic procedural issues to attempt to show the Court that another evaluator did not follow proper standards or procedures when performing his/her evaluation of the parties and/or the minor children.

 In summary, psychologists can be hired or appointed to serve in a number of different roles in child custody evaluations.  Prior to becoming involved in a case, a psychologist should seek clarification from legal counsel as to what is expected from them in order to avoid potential problems at a later point in time, which could be potentially damaging to the entire legal case. 

Q & A

By: Sherrie Bourg Carter & Michael P. Brannon

The following question is from a reader of The Bottom Line.  If any of you have forensic psychology questions, please feel free to send them to us via e-mail – sbcarter@forensic-experts.net – or by fax at 954-764-3486.  We thank you for your questions and ongoing interest in our publication.  

Q:
Why are some individuals who are determined to be mentally retarded found competent to stand trial while others are not? 

A:
Individuals who are functioning in the Mental Retardation range may be quite different from each other, even with identical IQ scores.  The most frequently utilized measure of intellectual functioning is the Wechsler Adult Intelligence Scale – III (WAIS-III).  The WAIS-III has two major sections (Verbal and Performance) and thirteen subtests measuring a wide range of abilities.  Some individuals might score very low on Verbal subtests that are related to their functional capacities in legal proceedings.  On the other hand, some individuals may score low on Performance subtests that are mostly unrelated to the relevant functional capacities.  Therefore, experts might offer an advisory opinion for one individual as competent with the opposite opinion for another individual with the same overall IQ score.
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Hot off the Press (Research)

Hubbard, K.L., Zapf, P.A., & Ronan, K.A.  (April, 2003).  Competency restoration: An examination of the differences between defendants predicted restorable and not restorable to competency.  Law and Human Behavior, Vol. 27 (2), pgs. 127-139.

Brief: This study examined the competency evaluation reports of 468 defendants evaluated for competency to stand trial.  Incompetent defendants significantly differed from competent defendants with regard to age, employment status, ethnicity, criminal charges, and psychiatric diagnoses.  Few significant differences existed between defendants predicted restorable and those predicted not restorable by mental health examiners – the differences that did exist were related mainly to nonpsychiatric variables. 

Redlich, A.D., & Goodman, G.S.  (April, 2003).  Taking responsibility for an act not committed: The influence of age and suggestibility. Law and Human Behavior, Vol. 27 (2), pgs. 141-156.

Brief: To study factors that influence individuals’ likelihood of taking responsibility for something they did not do, participants in this study were led to believe they crashed a computer when in fact they had not.  Participants from three age groups were tested: 12-13 year olds; 15-16 year olds, and young adults.  Half in each age group were presented with false evidence indicating liability.  Suggestibility was investigated as a potential individual-difference factor affecting vulnerability to admissions of guilt.  Results found that younger and more suggestible participants were more likely than older and less suggestible participants to falsely take responsibility.  Implications of these findings for juvenile justice are discussed.

Lamb, M.E., & Garretson, M.E.  (April, 2003).  The effects of interviewer gender and child gender on the informativeness of alleged child sexual abuse victims in forensic interviews.  Law and Human Behavior, Vol. 27 (2), pgs. 157-171.

Brief: This study investigated how gender of interviewers and gender of alleged child abuse victims might affect the information elicited during a forensic interview.  Forensic investigators from three countries interviewed 672 alleged victims ranging in age from 4 to 14 years.  Analyses of the interviews showed significant effects of gender on both the interviewers’ behavior and the amount of information provided by the children.  Female interviewers asked boys more invitations as well as more suggestive questions than they did girls, whereas male interviewers interviewed boys and girls similarly.  Children’s responses varied depending on their gender and age, the gender of the interviewer, and the type of question asked.  Girls of all ages provided more information in response to directive questions posed by female rather than male interviewers whereas boys did not respond differently to male and female interviewers.  The oldest girls provided more information in response to option-posing questions posed by male interviewers.  More information was provided by younger children in response to suggestive prompts from interviewers of the opposite gender.  The gender-of-interviewer effects were attenuated in protocol-guided interviews.
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 Book of the Quarter

The Book of the Quarter is The Child Witness in Criminal Cases, published by the Task Force on Child Witnesses of the ABA Criminal Justice Section.  The book discusses the Guidelines for the Fair Treatment of Child Witnesses in cases Where Child Abuse is Alleged, which were developed in 1985 by ABA’s Prosecution and Defense Function Committees.  Areas discussed include speedy trial, team approaches, procedural reforms, legislative initiatives, and media responses.  

IBSL also is proud to announce that Dr. Bourg Carter’s first book, Working with Child Witnesses: A Handbook for Law Enforcement Officers and Child Protection Workers, is scheduled to be released on July 7th, 2003.  Anyone interested in ordering a copy should contact IBSL at 954-766-8826.  

Upcoming Seminars

[image: image4.wmf]The CLER workshop given by Dr. Sherrie Bourg Carter in March, 2003 at the Sheraton in Plantation entitled, Child Witnesses: Legal Dilemmas and Solutions, was so well received that it is now being repeated in both Tallahassee and Tampa.  The Tallahassee conference is July 10th, 2003 and the Tampa conference will be held on July 31st, 2003.  For more information, visit our website at www.forensic-experts.net.
IBSL would like to congratulate Judge Susan Greenhawt on her appointment to the family division of the 17th Judicial Circuit Court.  We wish her all the best in her new position.

Visit us on the web!

The Bottom Line, including all previous issues, are available on our website at www.forensic-experts.net.  Printable versions are available in Word format.

********************************

Any comments or questions about this publication can be sent to us by e-mail (sbcarter@forensic-experts.net) or mail (200 SE 6th Street, Suite 601, Fort Lauderdale, FL  33301), or we can be reached by phone at (954) 766-8826.     
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