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CONCEPTUAL LIMITATIONS OF YOUNG CHILDREN AND THEIR LEGAL IMPLICATIONS

By: Sherrie Bourg Carter, Psy.D.

Children present a variety of challenges to the legal system.  Some of these challenges exist because children talk and think differently than adults, their attention spans are shorter, and their ability to process and provide information about their experiences is different.  To make matters even more difficult, these differences change with age.  In other words, communicating effectively with a four-year-old requires different skills and knowledge than does communicating with an eight-year-old than does communicating with a fifteen-year-old.  These differences are explainable from a developmental perspective.  However, they can make it difficult to obtain reliable information from children if those interviewing children do not understand these developmental limitations and the most appropriate methods for dealing with them when they arise in child witness cases.  Two areas that can pose particular problems for the legal system are children’s concept of time, distance, and size.

The xe "time:concept of" \i

xe "child development:concept of time" \iConcept of Time

Ordering and interpreting events require some concept of time, which is a skill that develops slowly in children and typically does not reach the standard of adult reliability until about the age of 12.
  Children under the age of 7 or 8 often have great difficulty placing events in the context of time.  They also have trouble reporting elapsed time or duration.
  Therefore, asking young children “how many times,” “how long” (something lasted), or “when” questions can result in answers that may seem reasonable (i.e., “It lasted ten minutes” or “We were there for two days”), but are inaccurate.  This is especially true for preschool-age children.  

Between the ages of 3 and 5, children understand time in a rudimentary way, but usually have difficulty distinguishing morning from afternoon and understanding the days of the week.
 As a result, they may only be able to describe events as taking place in the time frame of today, tomorrow, or yesterday.  Anything that has already happened may be described as happening “yesterday,” anything that is going to happen may be described as happening “tomorrow,” and anything that just happened may be described as happening “today.”  And they may even get these terms mixed up.

Because a time frame needs to be established in order to charge a suspect with a crime, these problems that children have with the concept of time can be especially problematic for the legal system.  However, there are ways to obtain more accurate “time” information from young children.  For example, young children are better able to measure time by using special events or identified routines, such as “time to wake up” as opposed to “morning.”  Using concrete xe "anchors" \ianchors, such as whether the incident happened before or after they went to bed, whether it was light or dark outside, or before or after their birthday or a major holiday, can sometimes help children better place events in time.  In most states, differences in seasons also can be used to identify a time period.  In some cases of delayed reporting or extended periods of abuse, using the child’s age or grade in school may help to better pinpoint time frames.  For example, a child can be asked if he/she spent time with the alleged perpetrator when in Kindergarten. 

The following example of an interview with a preschool-age child during the month of November offers a good example of how anchors can be effectively used.  

Interviewer:
When did daddy touch your pee-pee?

Child:

I don’t know.

Interviewer:
Was it before Halloween or after Halloween?

Child:

After Halloween.

Interviewer:
What makes you remember that it was after Halloween?

Child:
Because daddy said he would let me have some candy from my pumpkin if I didn’t tell anybody what he did.

Without using anchors, it may be developmentally impossible for many children to accurately place an event in time.  

Reporting xe "time:elapsed"elapsed time also is difficult for children and usually does not reach adult capacities until children reach their mid-teens.
  Although children frequently use time concepts in their every day language (i.e., “just one more minute” or “we’ve been waiting for an hour”), their comments and answers about time should not necessarily be taken literally.  For example, a child may say an event lasted an hour when, in actuality, it lasted only fifteen minutes.  Because of these conceptual limitations, it can be quite challenging to find ways to help children accurately describe elapsed time.xe "duration"  However, there are times when familiar knowledge or concrete events in a child’s life can be of assistance as shown by the following example of an interview with a eight-year-old witness in a domestic violence case.

Interviewer:
How long did your dad fight with your mom?

Child:

Like ten hours or something.

Interviewer:
Really?  O.K.  Well, what were you doing while they were fighting?

Child:
I was watching TV and they were yelling so loud that I had to turn it up so I could hear.

Interviewer:
What show were you watching on TV when they yelling started?

Child:
When they yelling started?  Um, I was watching Little Mermaid, but they kept on fighting.  Then Timon and Pumba came on and they were still fighting.  

Interviewer:
Were you watching the movie of the Little Mermaid or the TV show of Little Mermaid?

Child:
The TV show.

Interviewer:
O.K.  And what show was on the TV when your dad stopped yelling?

Child:
Timon and Pumba.  I remember because I got up to turn the TV down and that’s when my mom came in the room and she was bleeding on her face.

Although such opportunities to determine xe "time:elapsed"elapsed time do not arise in every case, when they do, using a child’s familiar routines or knowledge can be of great assistance.

Finally, a child’s ability to count should not be equated with their ability to say how many times something happened.  Similarly, children who can recite the days of the week or the months in a year do not necessarily have the ability to successfully answer “What day of the week did … ?” or “What month of the year did …?” questions.
  This is because rote counting and naming tasks are much easier than understanding the concept of numbers and placing events in time.  In order to successfully answer questions about numerical and time concepts, children usually will require some type of assistance, such as using anchors or staying with very basic questions like whether an incident happened one time or more than one time.  

Concept of Distance and Size
Much like the development of a concept of time, the ability to conceptualize distance and size requires cognitive maturation.  Children come to understand distance and size in its qualitative form first (i.e., near, far, big, small, short, long), which develops between the ages of 8 and 10.  This is followed by a more representational understanding (i.e., closer than, farther than, smaller than), which develops between the ages of 11 and 13.  An adult understanding of size and distance (i.e., inches, feet, miles, pounds) typically does not develop until the age of 14.
  

Because of these developmental limitations, children under the age of 8 are likely to struggle when asked questions involving estimations of distance and size.  Furthermore, if the child has not yet developed a concept of size and distance, it does not matter how simple the question is linguistically structured – the child will not be able to reliably answer.
  

Examples of size and distance questions that are developmentally inappropriate for most young children are:

· How big was the room where Mary kept you?

· How far did you and Jason walk after you left the store?
· How tall was the person who grabbed you?
Asking such developmentally difficult questions is likely to result in either “I don’t know” answers or inaccurate answers – either of which may cause the child’s credibility to be questioned.  So what can be done to resolve these problems?  

The first step is for the judiciary and legal professionals to be aware that some questions are just developmentally impossible for children of certain ages to answer and not penalize them for failing to answer.  For children who are age 8 and over, rephrasing the questions to better accommodate for the developmental limitations may be helpful.  For example, an 8-year-old would likely be able to answer the question, “Was the room where Mary kept you bigger or smaller than your room at home?”  Sensitivity to the strengths as well as the limitations of child witnesses by legal professionals can go a long way toward obtaining as accurate of information as possible.  The first step in this process is realistic knowledge as to what children at different ages can be reasonably expected to do.

STALKERS AND THEIR VICTIMS

By:  Michael P. Brannon, Psy.D.

In the movie, Sleeping With the Enemy, Julia Roberts was pursued by her handsome and intelligent ex-husband (Patrick Bergin) until she is finally forced to devise a plan for his final demise.  In the movie, Fatal Attraction, Glenn Close pursued Michael Douglas (and his rabbit) until the latter managed to permanently water down her violent advances.  However, in the real world, stalkers are known to fit many different categories and have varied motivations in choosing their victims.  

The first stalking law was passed in 1990 in the state of California (PC 646.9).  It defined criminal stalking as, “… behavior wherein an individual initiates a pattern of annoying, harassing, or threatening action toward another person with the intent to cause the person to fear for his/her safety or the safety of his/her family.”
  At the present time, all 50 states have enacted some form of anti-stalking laws.  

In 1997, the Center for Policy Research in Denver, Colorado conducted a large scale study with 8000 men and 8000 women.  The results of that study revealed that approximately 8% of American women and 2% of American men have been stalked at some point in their lives.
  That same large-scale study revealed that women are stalked significantly more often than men as 78% of the victims were female and 87% of the perpetrators were male.  According to the National Institute of Justice
, 80% of stalking incidents occur within the context of current or prior intimate relationships. 

There are many different classification schemes for stalkers that have been developed by various researchers and authors.  Sheridan and Boon (2002)
 describe the following 4 subtypes of stalkers based upon their study of 124 cases:

Type 1: Ex-Partner Harassment/Stalking (50%) - This type of stalker is usually bitter over the termination of a prior intimate relationship.  There is a often a high rate of domestic violence in these relationships prior to dissolution with post-termination threats and other acts of intimidation.    Third parties, such as new love interests, might become the object of aggression for the stalker in this category.  Their actions are usually impulsive and angry and they are often unconcerned over police awareness of their actions.  The risk for violence in this category is high with possible property damage as well.

Type 2: Infatuation Harassment (18.5%) – This type of stalker tends to fall into two distinct age categories - teenagers and individuals in mid-life.  The victim is often viewed as “beloved” and the object of their ongoing fantasies.  The perpetrator yearns for the attention/affection of the victim and their actions are mostly in the form of harmless annoyances.  Violence risk is usually low as the stalker usually idealizes the victim and attempts to protect or impress them with their tireless efforts.

Type 3: Delusional Fixation Stalking (15.3%) – This category of stalker varies widely in their thinking about the victim, and their possible levels of dangerousness.  Individuals in this category all share in common the presence of a major mental disorder that distorts their ability to perceive reality.  These type of perpetrators may be disorganized and chaotic in their thinking.  However, they are usually quite fixated on the victim.  They have likely come to the attention of legal authorities and mental health authorities in the past, often due to sexual problems and offenses.  Their victims are often high-profile individuals, such as celebrities, entertainers, or politicians.  Perpetrators in this category believe they are involved in a romantic relationship with the victim, despite having never met the individual of their distorted desires.  Their actions tends to be random and confused, although their potential for violent actions (including sexual assaults) is quite high.  Within this same category of stalkers are individuals with more organized and compartmentalized delusional beliefs concerning the victim.  This subtype also mistakenly believes that a romantic relationship exists between them and their victims whom they have only met once or barely know.  They tend to verbalize fewer threats and display less harassing behaviors towards their victims.  They tend to misinterpret the benign intentions of their victims or unrelated events as “signs” of romantic interest or flirtation.  They are usually less dangerous than the chaotic subtype.  However, they can display violence if they feel challenged or threatened by a third-party.  

Type 4: Sadistic Stalking (12.9%) - Sadistic stalkers view their victims as prey and they focus their efforts on obsessive “tracking” of their victims.  They are usually casually acquainted with their victims and view them as happy, fortunate or admired.  The goal of the stalker in this category is to “spoil” the targeted victim’s enjoyment of life through threatening notes or other communications or symbolic “gifts.”  These actions are designed to intimidate, unnerve and/or frighten the victim.  Moreover, the ultimate goal of the perpetrator is often complete control over the targeted victim’s life.  The perpetrator is gratified by his/her knowledge of the victim’s powerlessness and his/her mastery and sadistic control over the victim.  Their actions are most often devoid of genuine emotions (genuine desire to be involved with the victim) and based mostly upon cold and calculating pursuit.  Their actions might at times include family members or friends of the victim.  Stalkers in this category can be extremely dangerous, which includes the risk of physical and sexual assaults.  They might also “reappear” after a long hiatus of not harassing the victim.  They often carry diagnoses of antisocial personality disorder or psychopathic personality disorder. 

The above categories of stalkers might be of assistance to the criminal justice system in regards to the most effective forms of sentences, restrictions, and treatment.  Although the above categories are hypothetical and only one of several such models, matching the “type” of stalker with the proper interventions might be useful in reducing the overall risk potential to victims.  

For example, Type 1 (ex-partner) stalking usually requires measures designed to provide distance between the stalker and victim.  This goal should be accomplished as dispassionately as possible, avoiding any form of gratuitous retaliation.  Interventions designed to provide counseling to both partners simultaneously should be avoided as any form of contact might serve to increase the stalking behaviors.  Stalking might significantly decrease in this category upon the initiation of a new intimate relationship for the perpetrator.  

Type 2 (infatuation) stalking is usually more responsive to counseling interventions including cognitive strategies involving reasoning and information concerning possible legal consequences.  Legal sanctions, such as restraining orders, might be effective in curtailing some of the stalking behaviors of this category.  

Type 3 (delusional) stalking usually requires psychiatric assessment and treatment, including the prescription of anti-psychotic medications.  They are usually not responsive to reason or legal sanctions and relocation might be required for risk reduction.  

Type 4 (sadistic) stalking is usually the most difficult to address as efforts to intervene are mostly viewed by the perpetrator in a reinforcing manner.  Legal restrictions are often viewed as a challenge by these individuals and they might even continue to harass the victim from jail or prison.  Victims should avoid contact with this type of perpetrator and they should attempt to not react to efforts to intimidate or repulse them.  It might be necessary to relocate if the perpetrator does not terminate their harassment of the victim.  It should be remembered at all times that the risk of violence against the victim is quite high for this category of stalkers.  

Forensic psychologists involved in providing information to the Court in stalking cases should be prepared to address various issues including: psychological functioning of the perpetrator, victim characteristics, violence risk potential, and harm reduction/target hardening plan.  The evaluation should include instruments, such as the Psychopathy Checklist-Revised (PCL-R), Minnesota Multiphasic Personality Inventory–2 (MMPI-2), a measure of intellectual abilities (such as the Wechsler scales), and/or actuarial assessments such as the Violence Risk Assessment Appraisal Guide (VRAG) or the Historical, Clinical and Risk Management-20 (HCR-20).  The written report and courtroom testimony should provide the Court with assistance in understanding the possible motivations and incentives of the perpetrator, the circumstances in which the offending behavior is most likely to occur, and the possible effectiveness of various legal and treatment interventions.  Forensic psychologists conducting these specialized assessments should be familiar with the current research in this area and should be able to provide the Court with approximate levels of certainty for various opinions, conclusions, and suggestions offered at that time.                     

Finally, psychologists who conduct these specialized forensic assessments should be aware that they might also become targets for the unwanted attention and harassment of a stalker.  In the movie, What About Bob, psychologist Richard Dreyfus learns first-hand about obsessional stalking from his patient, Bob Murray.  Unfortunately, real life rarely affords the opportunity to encounter an equally likable and humorous stalker with motivation to take “baby steps” to terminate their harassment of the victim.      

Q & A

By: Sherrie Bourg Carter & Michael P. Brannon

The following questions are from readers of The Bottom Line.  If any of you have forensic psychology questions, please feel free to send them to us via e-mail – sbcarter@forensic-experts.net – or by fax at 954-764-3486.  We thank you for your questions and ongoing interest in our publication.  

Q:    I recently hired an expert to conduct a forensic evaluation on my client, but the expert’s report did not address the issues of sanity, competency, or mitigation issues.  Isn’t there a standard by which forensic evaluations are conducted and what should be included in a “forensic evaluation?”     
 

A:
There are a number of possible problems that might have occurred in your attempt to obtain these forensic opinions from a psychologist.  First, the referral question might not have been framed in a manner that was clear as to the specific legal areas to be addressed.  Secondly, the types of evaluations you mentioned differ significantly in procedures, testing, and requirements for collateral contacts.  Thirdly, the “expert” you selected might have minimal forensic training or limited training in the areas in which you required an opinion.  Many of these problems areas can be addressed in the initial contact with the expert by requesting an updated vitae, clearly indicating the legal question(s) you would like to have addressed, and listening to the expert’s feedback as to the possible limitations of their evaluation.  

Q:
I have heard some psychologists testify that psychology is a science, not an art.  How can this be claimed when the opinions offered by psychologists are never certain or sometimes not even consistent with the opinions of other psychologists?  

A:
Psychology is defined as the scientific study of behavior and mental processes.  Psychology is identical to other scientific disciplines (e.g. - chemistry, biology, medicine, astronomy), in that it relies upon the scientific method of inquiry to develop and test hypothesis and form conclusions.  Forensic psychology is based upon an extensive body of research that validates the use of specific interview procedures and testing methodology as they apply to legal matters.  Like all other forms of science, forensic psychology is not an “exact” science and is always flexible in accommodating new information provided by additional research or replication studies.  Although we would agree that “art” forms do not belong in the courtroom, the science of psychology is well-suited for the rigors of legal scrutiny.    
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Hot off the Press (Research)

Bottoms, B.L., Nysse-Carris, K.L., Harris, T., Tyda, K.  (2003). Juror’s perceptions of adolescent sexual assault victims who have intellectual disabilities.  Law and Human Behavior, Vol. 27, pgs. 205-227.

Brief: In a mock trial study, 160 men and women viewed a videotape of actual trial excerpts and were presented with information about 16-year-old sexual abuse victims described as either mildly mentally retarded or of average intelligence.  Those who were presented with mildly mentally retarded victims were more likely to convict, had more confidence in their verdict of guilt, and rated victims as more honest, credible, and less capable of and likely to fabricating the allegations. 

Semmier, C., & Brewer, N.  (2003). Using a flow-chart to improve comprehension of jury instructions. Psychiatry, Psychology, and Law, Vol. 9, pgs. 262-270.

Brief: Community volunteers (N=234) listened to a summary of a self-defense case and were instructed to describe the main elements of the defense, provide a judgment in the case, and apply their knowledge to four additional scenarios.  Results showed that providing a flow-chart during deliberation enhanced juror’s understanding of the elements of self-defense and their ability to apply these elements to specific scenarios in rendering judgments about the case.  

Redlich, A.D., & Goodman, G.S.  (2003). Taking responsibility for an act not committed: The influence of age and suggestibility.  Law and Human Behavior, Vol. 27, pgs. 157-171.

Brief: Juvenile subjects in three age groups (12-13; 15-16; and young adults) were assessed for suggestibility.  Half in each age group were presented with false evidence indicating liability in a computer crash.  Results found that younger and more suggestible juveniles were more likely to falsely take responsibility for the act.  
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 Book of the Quarter

The Book of the Quarter is Evaluating Competencies: Forensic Assessments and Instruments, written by Thomas Grisso and published by the Kluwer Academic/Plenum Publishers.  This is the second edition of the book, which has a new section offering an evaluative review of specialized forensic instruments for each of several legal competencies.  Coverage includes six areas of legal competence, including Competence to Stand Trial, Waiver of Rights, Not Guilty by Reason of Insanity, Parenting Capacity, Guardianship, and Competence to Consent to Treatment.  

Upcoming Seminars

[image: image4.wmf]The CLER workshop given by Dr. Sherrie Bourg Carter throughout the state of Florida entitled, Child Witnesses: Legal Dilemmas and Solutions, has been updated to include ethical issues related to child witness cases and is being presented in Atlanta, Georgia on November 6th, 2003.  For more information, visit our website at www.forensic-experts.net.

IBSL would like to congratulate Judge Eileen O’Connor on her appointment to the criminal division of the 17th Judicial Circuit Court.  We wish her all the best in her new position.

Visit us on the web!

The Bottom Line, including all previous issues, is available on our website at www.forensic-experts.net.  Printable versions are available in Word format.

Any comments or questions about this publication can be sent to us by e-mail (sbcarter@forensic-experts.net) or mail (200 SE 6th Street, Suite 601, Fort Lauderdale, FL  33301), or we can be reached by phone at (954) 766-8826.     
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