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Amnesia and Competency: 

“I don’t remember what happened

so can I go home now?”
Sherrie Bourg Carter, Psy.D.

One of the main elements of being competent to stand trial is a defendant’s capacity to consult with his/her attorney with a reasonable degree of rational understanding.  In part, this means that a defendant needs to be able to disclose to his/her attorney facts pertinent to and surrounding the alleged offense.  From this description, it would therefore seem logical to conclude that if a defendant has no memory for the alleged offense, then he/she could not possibly be competent.  After all, if a defendant cannot describe what happened to his/her attorney, how can the attorney prepare a reasonable defense?  How can a defendant help his/her attorney effectively challenge prosecution witnesses?  
Yet, what seems logical and what the law says are not always the same.  This holds true for the complicated issue of amnesia and competency to stand trial.  The most widely cited case on this issue is a 1968 case, Wilson v. United States.
  
In Wilson, the defendant was charged with five counts of assault with a gun and robbery after he allegedly robbed someone at gunpoint, took the victim’s car keys, and fled in the car.  This resulted in a high speed police chase that ended with the stolen car crashing into a tree.  As a result of the accident, Mr. Wilson suffered a severe head injury and remained unconscious for three weeks.  When he regained consciousness, he developed retrograde amnesia, which is defined as “amnesia extending backwards, to include material antedating the onset of amnesia proper ….”
  In other words, he could not remember the alleged offense.  However, aside from the amnesia, he did not suffer from any other mental conditions or disorders.  
Mr. Wilson was ultimately tried and convicted.  On appeal, a central issue raised was whether it was a denial of due process or of the right to effective assistance of counsel to try a defendant suffering from genuine permanent amnesia for the alleged offenses.  However, the appellate court held that amnesia per se does not equate to incompetency.  It was held that the issue of competency in cases involving amnesia should be decided on a case-by-case basis.  The court indicated that amnesia should not bar prosecution except in cases where the amnesia would be crucial to the presentation of a defense and therefore essential to the fairness and accuracy of the proceedings.  
Wilson further held that the decision as to whether an amnestic defendant is competent should be made before trial at a competency hearing.  But in cases where the defendant is deemed competent, is tried, and is found guilty, the issue of competency as it pertains to the amnesia should again be addressed at the conclusion of the trial.  In fact, the appellate court held that after trial, the trial judge should determine if the defendant’s memory loss deprived him/her of a fair trial and effective assistance of counsel.  Such a determination should be in writing and should be made before sentencing.

The factors deemed important for the court to consider include:

1) the extent to which the amnesia affected the defendant’s ability to consult with and assist his/her lawyer;

2) the extent to which the amnesia affected the defendant’s ability to testify;

3) the extent to which the evidence could be extrinsically reconstructed in view of the defendant’s amnesia, including any possible alibi;

4) the extent to which the government assisted the defendant in the reconstruction;

5) the strength of the prosecution’s case and the extent to whether the prosecution’s case negates all reasonable alibis or hypotheses of innocence; and
6) any other facts or circumstances that would indicate whether the defendant had a fair trial.
A similar issue was raised in United States v. Swanson.
  In Swanson, the defendant was tried and convicted of conspiracy and extortion through the mail.  On appeal, the issue was raised that the trial court erred in refusing to grant a continuance because of the defendant’s amnesia related to the offense, rendering him incompetent to proceed.

The appellate court ruled that decisions related to claimed amnesia and competency should be handled on a case-by-case basis, and that a finding of amnesia does not necessarily require a continuance or a ruling of incompetence.  Swanson also held that inquiry into an amnestic defendant’s competency may proceed on two levels, the first level having to do with the Dusky
 standards of competency and the second having to do with any other factors relevant to the defendant’s situation.  Such factors may include:
1) whether the defendant has the ability to testify on matters other than the amnestic event;

2) whether the defendant suffers from some other form of mental disorder that interferes with his/her ability to participate in a defense;

3) whether a continuance is likely to result in competency; and

4) whether the defendant can receive a fair trial despite the amnesia.
Finally, two other cases specifically address amnesia as it relates to competency, United States v. Borum
 and United States v. Stevens.
  In Borum, the appellate argument was made that the defendant’s inability to provide information about his acts and the events surrounding the alleged offense, which was the result of claimed amnesia, represented an automatic violation of due process.  However, consistent with the previously discussed cases, the appellate court held that amnesia per se does not equate to a violation of due process.  In Mr. Borum’s case, it was determined that the evidence presented by the prosecution overwhelmingly demonstrated his guilt, which mitigated the necessity for Mr. Borum to remember the offense.  Therefore, the court found no basis to conclude that Mr. Borum was deprived of any defense which would have been available to him but not for the amnesia.

In Stevens, the appellate argument was made that Mr. Stevens, who had a long history of drug abuse, should have been given a competency hearing after a psychiatrist’s report noted Mr. Stevens’ claim that his drug use caused him to have intermittent periods of amnesia and caused amnesia for the time of the alleged offense (driving a stolen vehicle from Chicago to Milwaukee).
  The holding in Stevens was that a claim of amnesia is not sufficient for raising doubt about a defendant’s competency, and that the trial court did not err in failing to order further mental examinations or in failing to conduct a competency hearing.  In addition, the appellate court concurred with other courts that held that amnesia does not per se bar prosecution of an otherwise competent defendant.
Of course, these cases all assume the amnesia is genuine.  There certainly are cases where defendants claim amnesia, yet the claim is false and motivated by a desire to avoid prosecution.  Some defendants believe that a claim of amnesia will result in the charges being dropped and their release from custody.  However, as the case law previously cited consistently holds, amnesia is not a “get out of jail free” card.  In fact, as the case law reflects, it is likely that claims of amnesia as a basis for incompetency are likely to receive a high degree of scrutiny and consideration by the trial courts.  While there are some cases where bona fide amnesia has substantially affected a defendant’s ability to have a fair trial and therefore the defendant has been found incompetent to stand trial, most cases proceed and the defense simply has to work around the amnesia.
ARTICLE 5:
The Beginning of

Forensic Managed Care?
Michael P. Brannon, Psy.D.

With the advent of Article 5 in July of this year, many in the legal community are wondering about its possible effects on forensic assessments.  As of the writing of this article, there are already changes in place reflecting the upcoming budgetary restrictions.  For example, the Broward County Public Defender’s Office has drastically reduced the allotted amount on contracts for specialty evaluations such as downward departure and alternative sentencing assessments.  As a result, forensic psychologists have been forced to restrict their initial evaluations to the self-report of the defendant without the assistance of psychological testing or collateral interviews.  Other forensic psychologists have opted to refuse to conduct specialty evaluations at a reduced fee due to concerns over possible misrepresentations of their findings in the legal setting.  It has also been discussed in various gatherings of legal decision-makers, the possibility of reduced fees for expert witnesses for “waiting to testify” time as opposed to actual “testimony time.”  In a system in which the fees for forensic services have remained the same for over 15 years, these changes are not being greeted with open arms by the forensic community.    
Clinical psychologists are quite familiar with the above set of circumstances as they have suffered for over a decade with the catastrophic effects of managed care.  Managed care was announced by insurance providers as a method of controlling costs of medical and mental health services by carefully monitoring the amount of services allotted and the financial remuneration for those services.  The proposed theory also asserted that treatment providers (medical and mental health) would fall dutifully in line so as not to be left completely out of the reduced payments for services (e.g. – something being better then nothing).  
Managed care companies justified their actions by overstating abuses of the previous “free market” payment system by treatment providers.  They further argued that placing a low financial ceiling on services and establishing an intricate network of “gate-keepers” (often-time administrative or clerical workers with little or no medical/mental health training) would further protect consumers from unscrupulous treatment providers.  

However, the actual effects of managed care on the delivery of medical and psychological services to patients should serve as a foreboding message to the legal and forensic community.  Although most clinical psychologists and physicians scrambled to join as many of the managed care programs as possible, it soon became apparent that mass participation only reinforced the downward spiral of reduced benefits (mostly in the form of restriction of treatment hours and the various services covered).  In addition, new and inexperienced doctors were accepting lower and lower fee structures from managed care companies in order to “get a foot in the door.”  As a result, patients received reduced quality care, misdiagnoses, and unneeded procedures.  Managed care companies also began to suffer legal setbacks in the form of civil actions due to damage caused by “bargain basement” providers.  
Eventually, many experienced providers dropped out of their managed care contracts and opted for “private pay only” patients, thereby reducing the opportunities for indigent or less wealthy patients to work with the more experienced providers.  Other treatment providers who chose to remain in the managed care system began to curtail their services due to the restrictions placed on their practices by drastically reduced financial income.  For example, many providers reduced their actual patient contact time, testing procedures, report writing, and telephone consultations.  This reduction in treatment services resulted in a lesser quality of overall care for those individuals covered by managed care policies.  
Still other psychologists and physicians opted for different specialty areas that could utilize their scientific backgrounds while compensating their services at a fair market value.  Interestingly, many of the clinical psychologists whose private practices floundered due to managed care turned to forensic psychology as an alternative form of income, although few were properly trained to do such work.  This lack of training, however, has led and likely will continue to lead to innumerable problems for the legal system, including those it employs and serves as well as those it prosecutes or sanctions (i.e., misapplication of legal standards, no identification or misidentification of important legal issues, misdiagnosis, increased disagreements among doctors, more hearings, irrelevant testimony).   
The final outcome for managed care has been the delivery of the majority of treatment services by the least experienced providers with oftentimes traumatic results.  In fact, the implementation of managed care has mostly been viewed as a dismal failure with many currently calling for a return to the “free market” system of health care delivery.
Unfortunately, Article 5 in the legal community potentially poses many of the same problems faced by psychologists and physicians in the managed care market.  As previously noted, forensic psychologists have already begun to curtail the scope of their initial reports in specialty evaluations.  This reduction in sources utilized has the effect of lessening the degree of certainty with which a forensic opinion can be offered as well as reducing the amount of information provided to the trier of fact for an eventual disposition of the case.  It also places many defendants and their attorneys at a disadvantage due to their inability to obtain a comprehensive evaluation to address the relevant legal issues.  
Moreover, some of the more experienced psychologists have opted for not conducting reduced-rate evaluations, and this choice will likely extend to reduced-rate court evaluations.  As a result, many of the court-appointed evaluations may be assigned to less experienced or inadequately trained evaluators.  Furthermore, the most difficult types of evaluations, such as risk assessments and sex offender evaluations, may require multiple examiners due to the reduced confidence in the opinions expressed by the more readily available, but less experienced providers.  In less complex (but equally important) forms of forensic evaluations, disagreements rates are likely to be higher among experts due to unfamiliarity with the appropriate legal standards or misguided efforts to advocate for the examinee (defendant).  
In addition, the trend toward experienced forensic experts gradually moving into other specialty areas has already started as some of the most frequently relied upon experts have taken advantage of other offers, such as forensic consultation, national speaking engagements, adjunct teaching positions, and professional publishing opportunities.  The proposed budgetary changes have also resulted in a down-sizing of the support staffs of many forensic practices, slowing down the turn-around time of reports and reducing availability for emergency evaluations.
Perhaps the biggest dilemma faced by the courts due to Article 5 is the amount of misinformation potentially received in expert witness reports and testimony.  As in managed care services, Article 5 has already resulted in experts being required to produce the same results with fewer resources and less money allotted for those services.  For example, treatment programs require definitive diagnoses for placement of mentally ill defendants into the appropriate programs.  However, these definitive diagnoses are difficult to offer due to the limited resources available for more comprehensive evaluations.   This sometimes places attorneys in the difficult position of attempting to present to the court less reliable sources of information, such as competency evaluations or psychological screenings, in lieu of what would normally be a comprehensive and issue-specific assessment.  The risks, however, in the court’s acceptance of these less reliable sources of information are:

1) mistaken reliance upon misdiagnosis due to evaluator’s lack of sources of information;

2) lack of assessment for malingering or deception;
3) waste of limited slots in treatment programs due to misplacement as a result of misdiagnosis;

4) waste of limited financial resources and person-power on individuals who are misdiagnosed, do not require treatment services, and/or are not amenable to treatment.  
The bottom line effect of this misappropriation of services is the inability of an already overloaded treatment delivery system to provide much needed services to genuinely mentally ill defendants.   
Hopefully, many of the problem areas outlined above can be successfully resolved prior to the full implementation of Article 5 restrictions.  The fact is that the courts will always require mental health evaluations to shed light and assist the court in making decisions on important and legally relevant issues.  Hopefully, the most experienced and best trained evaluators will weather the storm and remain available to the legal system as forensic evaluators.  However, as Article 5 is getting closer and no one seems to have any answers to the problems it is likely to pose for the legal system and those who work in it, there is great cause for concern that the history of clinical and medical practice will repeat itself in the forensic arena.  The philosopher and poet, George Santayana (1863-1952), said it best - “Those who do not remember the past are doomed to repeat it.”  Let’s hope those in decision-making positions on the Article 5 issue show the same wisdom.               
Q & A
By Sherrie Bourg Carter and Michael P. Brannon
The following questions are from readers of The Bottom Line.  If you have any forensic psychology questions, please feel free to send them to us via e-mail – sbcarter@forensic-experts.net – or by fax at 954-764-3486.  We thank you for your questions and ongoing interest in our publication.
Q:  Are psychologists able to reliably measure whether an individual is suggestible or easily influenced?
A:  This is a frequently asked question by attorneys interested in Miranda Waiver assessments as well as potential mitigation factors in capital cases.  The Gudjonsson Suggestibility Scale (GSS) was developed to assess an individual’s interrogative suggestibility in situations somewhat similar to police confessions.  The GSS is a standardized measure of an individual’s willingness to change their responses under conditions of mild confrontation and negative feedback.  The Gudjonsson Compliance Scale (GCS) is a companion measure which assesses an individual’s willingness to comply so as not to offend or cause conflict with authority figures.  Both of these scales provide a score for comparison with various populations in the standardization sample.  Other assessment instruments might also reflect suggestibility due to lowered intellectual functioning (WAIS-III), personality factors (MCMI-III) and / or immaturity (Parent / Caregiver tools such as the BASC or PIC).               
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Hot off the Press (Research)

Robbins, P.C., Monahan, J, & Silver, E.  (December, 2003).  Mental disorder, violence, and gender.  Law and Human Behavior, Vol. 27 (6), pgs. 561-572.

Brief: This study examined rates of violence among men and women with mental disorder after their discharge from acute psychiatric wards back into the community.  Immediately after discharge, rates of violence for males were higher.  However, the prevalence of violence over a one year period of time was similar for male and female discharged patients.  Results also found substantial gender differences in the situational context of the violence committed.  Men were more likely to have been under the influence of alcohol or illicit drugs and less likely to have been complying with their prescribed medication prior to committing violence.  In addition, the violence committed by the men was more likely to result in serious injury than the violence committed by women, and men were more likely to be arrested after committing the violent act.  Women were more likely to target family members and to be violent in the home.   

Henry, L.A., & Gudjonsson, G.H.  (2003).  Eyewitness memory, suggestibility, and repeated recall sessions in children with mild and moderate intellectual disabilities.  Law and Human Behavior, Vol. 27, pgs. 481-505.

Brief: Comparing 25 children of the same chronological age with 30 children with mild intellectual disabilities (ID), results found that both groups performed equally well on free recall and suggestibility to leading questions about a live staged event.  However, children with mild ID gave fewer correct answers to open-ended questions and changed their responses during repeated interviews two weeks later.  Children with moderate ID showed lower performance on almost every type of eyewitness memory question.
Chapple, C.L.  (2003).  Examining intergenerational violence: Violent role modeling or weak parental controls?  Violence and Victims, Vol. 18, pgs. 143-162.

Brief: Among students in grades 9 through 11 who completed a self-report survey, dating violence was significantly associated with witnessing domestic violence, high dating frequency, and low parental monitoring.  Attitudes toward violence were found to be associated with witnessing domestic violence, lower parental attachment, and the interaction between these two variables.  
[image: image2.emf]

 Book of the Quarter

This month’s Book of the Quarter is Examinations of Competency to Stand Trial: Foundations in Mental Health Case Law, published by Professional Resources press.  This 2004 book provides forensic evaluators and legal professionals with the basic legal tools and information necessary to understand the nature and scope of competency to stand trial evaluations in the criminal justice system.  The book includes easy-to-read explanations of and commentary on the case law most relevant to competency to stand trial issues.   

Visit us on the web!

The Bottom Line, including all previous issues, is available on our website at www.forensic-experts.net.  Printable versions are available in Word format.

********************************

Any comments or questions about this publication can be sent to us by e-mail (sbcarter@forensic-experts.net) or mail (200 SE 6th Street, Suite 601, Fort Lauderdale, FL  33301), or we can be reached by phone at (954) 766-8826.  
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