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NOTICE

Change to electronic distribution of The Bottom Line
Sherrie Bourg Carter & Michael P. Brannon
Editors of The Bottom Line
Since October, 2001, IBSL has enjoyed publishing The Bottom Line in printed format at no cost to its readers.  However, our list of readers has grown from approximately 70 when we issued our first newsletter to well over 200 in the last mailing.  Although we are very pleased with this positive response over the years, due to rising costs, we had to make some decisions about distribution of future issues.  Our options were to either start charging a fee to cover the cost of printing and distribution or find a more cost effective method of distribution.  Because we believe that the information in the newsletter should be available to any legal professional or agency who wants to receive it, we opted for the latter.  
Because almost every professional who already receives our newsletter has access to e-mail, we decided to electronically distribute the newsletter starting with the next issue.  To facilitate this transition from print to electronic mailing, we redesigned our website to accept subscribers who are interested in receiving the newsletter and any other publications we prepare throughout the year.  
To sign up to receive future issues of the IBSL newsletter free of charge, go to our website at www.forensic-experts.net and click on “Email Newsletters” on the left navigation bar.  Once in the IBSL Mailing List page, simply type in your e-mail address in the space provided and hit the “subscribe” button.  You will then receive a confirmation message at the e-mail address you provide.  You must respond to this confirmation message as directed in the message in order to complete your subscription.  If at any time you decide to unsubscribe, simply respond to the unsubscribe address that accompanies each message that is sent from our mail list.  
We very much enjoy publishing The Bottom Line for all our readers and hope that you will take a few minutes to subscribe to receive future issues via e-mail.  
Psychological Autopsies

in Equivocal Death Cases

Sherrie Bourg Carter, Psy.D.

A wife says that her husband of two years was depressed and spoke of life not being worth living after he suffered a serious back injury in a skiing accident on their honeymoon.  One night, on their normal evening stroll, he fell from the intracoastal bridge, the fall killing him instantly.  The wife was hysterical when police arrived at the scene, screaming over the rail of the bridge, “Why did you do it?”  The wife told police that her husband suddenly, but purposefully plunged to his death; it was a suicide.  
However, the man’s adult son tells a different story.  The son says that his father would have never committed suicide.  Although he did suffer a back injury, his father reportedly was coping well and was not depressed.  In fact, his father had just started on a few new business projects and was anxiously awaiting the birth of his first grandchild, who was to be born less than a month after his father’s death.  The son added that his father had recently confided in him that he was having marital problems and was considering divorce if marital therapy did not work out.  In one of their last conversations, his father reportedly expressed great concern over a recent accusation of infidelity that his wife made during a therapy session.  The father said the accusation had no merit, but his wife still believed it to be true.    
So how did the man die?  Was it a suicide or a homicide?  This type of case and hundreds of others throughout the country are known as equivocal death cases.  Equivocal deaths are deaths that involve circumstances that can be interpreted in more than one way.  It is estimated that between 5% and 20% of deaths in this country that need to be certified are equivocal.
  Most of these are decisions between accident and suicide, though for obvious reasons, the cases that receive the most attention are those that could be a suicide, but are ultimately certified as a homicide.  Yet, whether homicide, suicide, or accident, these cases are often controversial and many find their way into the legal system with the controversy over the manner of death fueling the litigation.  
When these issues are raised in litigation (and other types of disputes), attorneys often seek a psychological autopsy, also known as a retrospective death assessment.  A psychological autopsy is a psychological procedure which involves the examination of the psychological, medical, social, occupational, and environmental life of the deceased in order to draw some conclusions about the manner of death.  This procedure was first proposed in 1958 by the Los Angeles County Chief Medical Examiner, Dr. Theodore Curphey, due to his increasing frustration when trying to certify manner of death in a large number of drug-related deaths.  In an attempt to assist him in making these determinations, he enlisted the help of the Los Angeles Suicide Prevention Center.  
The problem in these early cases was distinguishing whether the deaths were accidental or acts of suicide.  Since that time, the methods for psychological autopsies have been refined and are being applied in legal cases, such as criminal litigation in homicide cases, medical malpractice suits related to quality of care issues, civil litigation in cases involving testamentary capacity, and insurance claims wherein accidents are payable, but suicides are not.  However, as with any type of psychological retrospective analysis, the findings are not always clear and the opinions are only as reliable as the data upon which they are based.  In addition, some experts are more skilled and experienced in conducting these assessments than are others.  As is the case in all forensic assessments, experience and skill of the expert conducting the psychological autopsy can have a significant impact not only on the way in which opinions are formed, but also the reliability of the opinions, the expert’s ability to be qualified, and (if qualified) the expert’s ability to withstand cross-examination.  
Another factor to consider is whether the court will accept psychological autopsy evidence in the case.  This will greatly depend on the facts of the case, but historically, the courts have been willing to allow such evidence in as long as it falls within the rules of procedure for admitting expert testimony.  In addition, in those cases that have been appealed, the appellate courts largely have been supportive of the trial courts who have accepted such evidence as long as it was demonstrated to be of assistance to the trier of fact.   
For example, one of the most frequently cited criminal cases on this issue is Jackson v. State, a 1989 Florida case in which psychological autopsy evidence was used to convict a mother of child abuse after her daughter committed suicide.
  On appeal, the defense asserted that the psychological autopsy evidence was not reliable and should not have been admitted, but the appellate court affirmed the conviction, ruling that the prosecution presented sufficient evidence to establish that psychological autopsies are accepted in the field and that the trial judge acted within his discretion in admitting the evidence at trial.  The appellate court further noted that reliability is an issue that should be left to the trier of fact and that psychological autopsy testimony was no different than the expert testimony offered in insanity trials or testamentary capacity cases.
Other courts have followed Jackson.  In United States v. St. Jean, a defendant charged with premeditated murder of his wife argued that the evidence in the case was as consistent with suicide as it was with homicide.  In rebuttal, the prosecution called an expert who had conducted a psychological autopsy on the victim who testified that his assessment revealed none of the indicators typically associated with individuals who commit suicide.  The defense argued that the testimony should not be admitted because it was unreliable and that the expert was not qualified to offer such an opinion.  However, the court disagreed, citing that the expert’s testimony was helpful to the trier of fact and that the assessment methods were reliable and accepted in the mental health community.

The most recent Florida criminal case that addresses the issue of psychological autopsy is Sysyn v. State.
  Unlike Jackson, the issue on appeal in Sysyn was that the trial court did not admit the psychological autopsy evidence at trial.  However, the appellate court affirmed the conviction, distinguishing Sysyn from Jackson in the following way.  
In Sysyn, the defendant was charged with first-degree premeditated murder after shooting the victim in the head with a pistol.  At trial, the defense was self-defense and evidence was introduced at trial to show that the victim was depressed and had attempted suicide a few months before her death.  The defense also presented evidence that the victim had a reputation for being violent and dangerous, and she had told various people that she was HIV positive.  The defense attempted to introduce evidence from a psychological autopsy that the victim was suicidal, relying on Jackson as the authority.  The defense argument was that the victim was suicidal and provoked the defendant into shooting her, and that the psychological autopsy finding that the victim was suicidal at the time would support this theory.  
However, the appellate court ruled that they could find no authority in any jurisdiction to support admitting an opinion that a victim of a homicide was suicidal and therefore provoked his/her own death.  The court found Jackson to be distinguishable in that it involved an expert opinion, based on a psychological autopsy, as to why the victim committed suicide, which was “directly relevant to whether the victim’s mother was guilty of child abuse.”

In other types of litigation, the courts have not been as accepting of psychological autopsy evidence – not related to its reliability, but rather because the experts were believed to be presenting legal opinions that the juries were capable of drawing on their own.  This reasoning was cited in both Skulina v. Boehning, a Michigan case,
 and Mache v. Mache, an Illinois case,
 both involving challenges to testamentary capacity.  However, in a subsequent case, In re: Hoover, the Illinois Supreme Court allowed expert testimony based on a psychological autopsy to show undue influence on a testator.

In closing, despite arguments against the reliability of psychological autopsy testimony, the appellate courts largely have not found this to be a basis for exclusion, citing that reliability is an issue for the trier of fact.  Although decisions as to whether to allow any type of expert testimony, including psychological autopsy evidence, is made on a case-by-case basis, a review of case law reveals that this type of testimony has been accepted when it has been shown to fall under the applicable rules of evidence for expert testimony.
  Therefore, as efforts continue to be made to further refine the methods used in psychological autopsies, it is an expertise that likely will be sought more and more by legal professionals, particularly as experts in this area of specialization become more visible and as cases involving equivocal deaths gain more attention.  
THE ROLE OF MENTAL HEALTH DIAGNOSES IN THE COURTROOM

Nicole A. Friedman, Psy.D.

The Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition, Text Revision (DSM-IV-TR) is a categorical classification system that divides mental disorders into specific diagnostic categories (i.e., mood disorders, psychotic disorders).  The DSM-IV-TR is an empirically derived manual, developed specifically for use in clinical, educational, and research settings.  The purposes of this manual are multifaceted in nature.  For instance, one of the goals of the DSM-IV-TR is to provide a helpful guide to mental health professionals in clinical practice.  Another goal is to facilitate research and improve communication amongst individuals in the mental health field. The DSM-IV-TR also is used to improve the collection of clinical information and as an educational tool in psychopathology graduate courses. 

While the utility of the DSM-IV-TR is clearly defined in clinical practice, the role of diagnosis becomes more ambiguous in a forensic setting.  In fact, the DSM-IV-TR explicitly states that when diagnoses are used “for forensic purposes, there are significant risks that diagnostic information will be misused or misunderstood.  These dangers arise because of the imperfect fit between the questions of ultimate concern to the law and the information contained in a clinical diagnosis ….”  For instance, in determining whether an individual meets a specific legal standard, additional information is required that goes beyond the DSM-IV-TR diagnosis.  Such information might pertain to an individual’s functional impairments, abilities, and disabilities that could vary widely within each diagnostic category.  Thus, the assignment of a particular diagnosis does not necessarily translate into a specific level of impairment or disability. 

There are also a number of risks associated with using psychiatric diagnostic categories in forensic settings.  First, a large portion of the symptom criteria utilized to make an appropriate diagnosis relies solely on the individual’s self-report.  While this is not usually problematic in a clinical setting, wherein the subjective reality of the client is rarely questioned, individuals in the forensic arena are not always motivated to report their symptoms accurately.  For instance, litigants in child custody disputes are often motivated to present as symptom-free.  Conversely, litigants in criminal proceedings may be motivated to appear symptomatic in the hopes of receiving treatment as opposed to punitive sanctions.  The same can be said for litigants in personal injury cases who may be motivated to enhance their symptoms for monetary compensation. 

Diagnoses often are used in clinical settings to allow mental health professionals to more easily communicate amongst themselves in a common “language.”  Conversely, if an expert’s testimony is framed around a litigant’s diagnosis, the testimony moves away from the judge or jury’s frame of reference and detracts from the litigant’s thoughts, feelings, and behaviors the diagnosis is intended to portray.  As mental health professionals, our goal is to provide information to assist the Court in determining the ultimate legal issue.  Therefore, if information is presented in a manner which is unfamiliar to the Court (i.e., through the use of diagnostic categories), judges and jurors usually have no foundation or context on which to base their opinion.  
Conversely, if information is presented in a manner comprehensible to judges and jurors (i.e., in terms of behavioral changes, such as decreased sleep and appetite following sexual harassment.), they can now incorporate that clear and understandable behavior change in order to assist them in making a final ruling. 

At times, the law explicitly requires that a psychiatric diagnosis be provided (consider the insanity defense).  In this case, it is both ethical and legal to provide a psychiatric diagnosis, which only enhances rather than clouds the legal standard.  Conversely, to prevail in a tort claim seeking damages for distress, a plaintiff is not required to suffer from a particular psychiatric diagnosis.  Relatedly, while mental health factors are elements of many parenting statutes, a formal psychiatric diagnosis is not required.  Thus, while diagnoses are sometimes required, they tend to be secondary and never sufficient for a legal opinion.  Experts testifying in the court system should first address legally relevant behaviors, capacities, and functioning.  Then, if the expert can show that there is an adequate basis to support the use of a diagnosis, it should be offered at that time. 

References: 

American Psychiatric Association. (2000). Diagnostic and statistical manual of mental disorders (4th ed, text revision). Washington, DC: Author.

Department of Mental Health Law & Policy, Florida Mental Health Institute in Tampa, Florida, January, 2004.  Expert Witnesses, the Adversary System, and the Voice of Reason (Stuart Greenberg, Ph.D.)
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Hired Guns:  Big Bucks, No Bang!
Part 1
By Michael P. Brannon

“If I got myself an impartial witness, I’d think I was wasting my money!”




Melvin Belli

Psychologists are routinely hired by attorneys or ordered by the Court to assess individuals in a variety of legal situations.  Since the landmark case of Jenkins v. United States,
 psychologists have been permitted to render expert opinions in both civil and criminal matters.  However, their role in those situations is frequently misunderstood by the legal community.  Mental health professionals are often viewed as advocates for a specific position, usually favorable towards the side that initially contacts them for their case.  In criminal cases, they are frequently viewed as “professional excuse-makers” for individuals accused of crimes.
The Specialty Guidelines for Forensic Psychologists addresses the ethical conduct for psychologists in legal settings as follows:  “Forensic Psychologists realize that their public role as an ‘expert to the court’ or as an ‘expert representing the profession’ confers upon them a special responsibility for fairness and accuracy…”

The Ethical Principles of Psychologists also addresses this matter as follows:  “In forensic testimony and reports, psychologists testify truthfully, honestly, and candidly and consistent with applicable legal procedures, describe fairly the bases for their testimony and conclusions.” 

Considering the clear guidelines and ethical standards, how does the role of a psychologist in the legal system become so misunderstood at times?  Part of the problem lies in the nature of the adversary system and the underlying assumptions and biases of some psychologists in that system.  The legal system consists of a series of facts with competing advocates attempting to “win” or limit their losses.  In so doing, attorneys often hire experts who are initially provided with a version of that particular set of facts according to the referring attorney.  Weissman and Debow outline the possible pitfalls of becoming involved in the “gamesmanship” of some legal cases as follows:  “Examples of playing the game include such practices as formulating biased methodologies that favor one side over the other, failing to disclose findings in an objective and balanced manner, conducting interviews and framing questions to fulfill advocacy agendas and promoting positions in affidavits or rendering opinions in reports and when testifying that lack adequate basis.” 
      
There are several reasons psychologists occasionally become advocates in legal matters.  The first of those reasons involves inadequate forensic training either in graduate school or at the postdoctoral level.  Forensic psychology is a specialty area that requires formal training that is different in content and philosophy than the usual clinical training received by most psychologists.  Heilburn  describes this type of specialized training as a two-step process that involves, “…determining whether the psychologist has substantive expertise with a given population and whether this expertise has been sufficiently applied in forensic contexts.” 
    
Furthermore, advocacy by a psychologist in a forensic case is often due to the basic tenets and philosophies learned in clinical training programs.  Although there have recently been a surge in the growth of forensically-oriented graduate programs, the majority of psychologists continue to receive their initial training in clinically-oriented programs.  Clinical training in psychology involves an orientation towards understanding and assisting individuals with a variety of mental health problems.  It is clearly an advocacy positions with the subjective goal of helping the referred individual to improve his or her life through the reduction or elimination of their distress.
In Part 2 of this article (appearing in the next  issue of The Bottom Line) the issues of the examiner’s personal biases and financial incentives in the legal system will be discussed along with cross-examination strategies for addressing those potential problem areas.   
Q & A
By Sherrie Bourg Carter and Michael P. Brannon
The following questions are from readers of The Bottom Line.  If you have any forensic psychology questions, please feel free to send them to us via e-mail – sbcarter@forensic-experts.net – or by fax at 954-764-3486.  We thank you for your questions and ongoing interest in our publication.
Q: I have heard that it is improper for a psychologist treating a family or a family member to serve as a child custody evaluator or expert witness for that same family or family member (and vice versa).  But I have seen several cases where this has happened.  Are there any ethical or legal rules that prevent psychologists from serving in both roles within the same family or is it just an “unwritten rule” amongst psychologists?  
A: It is unfortunate that you have seen several cases where this happened because such dual roles are specifically prohibited not only by psychology ethical guidelines, but also by the professional rules of conduct outlined by the State board that licenses and governs the conduct of psychologists.  You can find the ethical prohibitions against dual roles in several widely available documents published to guide the professional behavior of psychologists, including the American Psychological Association’s Ethics Code, the Forensic Specialty Guidelines, and the Guidelines for Child Custody Evaluations.  These documents are available on-line at the following websites: 
http://www.apa.org/practice/childcustody.html
http://www.unl.edu/ap-ls/foren.pdf
http://www.apa.org/ethics/code2002.html
In addition, the Rules cited by the Department of Health (DOH), which is the licensing board for psychologists and other mental health professionals, also are available on-line at the following website: 

http://fac.dos.state.fl.us/faconline/chapter64.pdf
The specific rule is 64B19-18.006 – Prohibition against Treating Psychologists Performing Forensic Evaluations of Minors for the Purpose of Addressing Custody, Residence or Visitation.
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Hot off the Press 
(Supreme Court decision)

Crawford v. Washington 2004 WL 413301 (U.S. Wash.) – decided March 8th, 2004
In this recent decision, the United States Supreme Court takes a position thought by many to be more in line with the original intent of the constitutional right to confrontation.  In Crawford, the point of contention was the trial judge’s decision to admit a wife’s out-of-court statements in a trial against her husband.  The husband was charged with assault and attempted murder for stabbing a man he believed had earlier tried to rape his wife.  Following the incident, both the defendant and his wife gave statements to the police.  

At trial, the defendant claimed self-defense.  The wife, relying upon marital privilege, was unavailable to testify.  The state, believing that the wife’s statement refuted the self-defense claim, sought to have the wife’s police statement admitted through a hearsay exception, which was allowed under Washington state law.  The defendant argued that the admission of the statement would violate his constitutional right to confrontation because he had no opportunity to cross-examine the wife or her statement.  The trial court decided to admit the wife’s statement, not based on the hearsay exception proposed by the state, but rather based on a determination that the statement was reliable, using Roberts as the basis for doing so.  Although the Court of Appeals reversed the decision, citing reasons why the wife’s statement was unreliable, the Washington Supreme Court upheld the conviction and agreed with the trial court that the wife’s statement showed evidence of trustworthiness.  

However, the United States Supreme Court disagreed and reversed and remanded Crawford, holding that the admission of the wife’s statement at trial violated the defendant’s right to confrontation because the defense had no opportunity to cross-examine the wife or her statement.  Justice Scalia, writing for the Supreme Court, held that “out-of-court statements by witnesses that are testimonial are barred, under the Confrontation Clause, unless witnesses are unavailable and defendants had prior opportunity to cross-examine witnesses, regardless of whether such statements are deemed reliable by court, abrogating Ohio v. Roberts.”  
Before Crawford, Roberts was the controlling case and gave the trial court great discretion in determining whether hearsay falling outside a firmly rooted exception should be allowed.  Under Roberts, it was up to the trial court to determine on its own whether the hearsay was reliable and trustworthy.  Now, under Crawford, if the witness is unavailable and the hearsay does not fall under a firmly rooted exception, the hearsay cannot be admitted even if it is believed to be reliable and trustworthy.
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 Book of the Quarter

This month’s Book of the Quarter is Examinations of Competency to Stand Trial: Foundations in Mental Health Case Law, published by Professional Resources press.  This 2004 book provides forensic evaluators and legal professionals with the basic legal tools and information necessary to understand the nature and scope of competency to stand trial evaluations in the criminal justice system.  The book includes easy-to-read explanations of and commentary on the case law most relevant to competency to stand trial issues.  
Visit us on the web!
The Bottom Line, including all previous issues, is available on our website at www.forensic-experts.net.  Printable versions are available in Word format.
REMEMBER!!!

Please remember to sign up at our website, www.forensic-experts.net, to continue receiving the IBSL newsletter.  This issue will be the last delivered in print form.  All issues from this point forward will be sent via e-mail only to those who subscribe to the mailing list found on our website.
*****************************************
Any comments or questions about this publication can be sent to us by e-mail (sbcarter@forensic-experts.net) or mail (200 SE 6th Street, Suite 601, Fort Lauderdale, FL  33301), or we can be reached by phone at (954) 766-8826.     
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