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Child Witness Competency:

When Should the Presumption Be Legally Challenged?
By Sherrie Bourg Carter

Child witness cases raise difficult issues for the legal system that rarely arise in other cases.  With adult witnesses, there is the assumption that they know the difference between telling the truth and lying, that they recognize the expectation that they will tell the truth under oath, and that they are aware of the potential consequences for not doing so.  However, with child witnesses, this assumption is often the opposite.  For a variety of reasons, some of which include age, vulnerability to suggestion, and common myths (e.g., xe "child sexual abuse:myths"child sexual abuse allegations are promoted by children’s sexual fantasies), child witnesses tend to be viewed by many within the legal system with great apprehension and uneasiness.
  Although these concerns are not always justified, they often result in a multitude of legal challenges when children, particularly the younger ones, are listed as witnesses.  One of the most common of these legal challenges is a child’s competency to testify.

In Federal Court and the majority of state courts, including Florida, all witnesses are presumed competent to testify.
  This includes children.  This presumption remains unless a legal challenge is raised citing compelling reasons to question the competency of a witness.  So what are some compelling reasons to raise the issue?  The answer requires familiarity with the legal standard for competency to testify.

Competency to Testify Standard: To be competent to testify, witnesses are expected to possess certain characteristics.  These generally include:

1) adequate intelligence and memory to store information; 

2) the ability to observe, recall, and communicate information; 

3) an awareness of the difference between the truth and a lie; 

4) an appreciation of the meaning of an oath to tell the truth; and 

5) an understanding of the potential consequences of not telling the truth.

Most states closely follow these national guidelines.  For example, in Florida, when a child’s competency to testify is at issue, the trial court is expected to consider: 

1) whether the child is capable of observing and recollecting facts, 

2) whether the child is capable of narrating those facts to the court or to a jury, and 

3) whether the child has a moral sense of the obligation to tell the truth.
  

Since developing this test of competency, the Florida appellate courts have consistently applied it,
 including most recently in the case of Black v. State.

Most detectives and professional child interviewers are aware of these standards in a general sense, but few are able to outline the specific standards that the courts rely upon to determine witness competency.  Still, some interviewers do a very good job of assessing these skills, recognizing the potential for the legal issue of competency to be raised at some point in the legal case.  Others, however, do not.  

xe "competency to testify:legal standard"So when the interviews ultimately reach the attorneys involved in the case, how do attorneys determine if the child’s competency was properly assessed when the child witness was interviewed?  The first step is for the attorney (or an expert hired by the attorney) to carefully analyze any statements taken from the child witness, looking for questions and answers that directly relate to the skills for competency identified in the case law.  The information discussed below offers some guidelines for undertaking this analysis.  This information also can be helpful for those who conduct interviews with children in that it offers an outline of the abilities the child should be able to demonstrate during the interview and the types of interview questions and techniques that can help assess these specific abilities.

Observing and Recollecting Facts; Intelligence and Memoryxe "intelligence"xe "memory" - One way to assess a child’s ability to observe and recall facts is to ask a parent or guardian of the child (outside the presence of the child) to provide detailed descriptions of recent and distant past memorable events that the child either experienced or witnessed.  Then, outside the presence of the parent or guardian, the child can be asked what he or she recalls about those events.  The two accounts can then be compared, assuming that the adult accurately reported the events.  If more than one adult source is available, accuracy can be checked by getting another account of each event described.  Inquiry should include questions about memorable or salient events to best match the conditions related to the child being a witness in a legal case.  Rarely are children listed as witnesses to testify about insignificant or everyday experiences.  Examples of experiences or situations that one would expect children to remember would be very recent events, such as what the child ate that day or who the child saw that day.  Examples of salient distant past events typically would include the child’s birthday, a memorable holiday, a school field trip, or a vacation.  For birthdays, questions can be asked about the theme of the party (if there was one), who attended, and what gifts were received.  For vacations, questions can include the destination, who went, and the activities in which the child participated.  Similarly pertinent questions can be asked about holidays or field trips.

For attorneys who practice in states where witnesses can be deposed, depositions offer a good opportunity to ask these types of questions.  It would be prudent to depose the parents/guardians first to get their memories of salient or memorable events, then depose the child afterward to get the child’s memories of these events.  For interviewers, the same sequence would apply.  The parents/guardians, if available, should first be asked these questions, then the child should be asked about these same events during the interview.  To expect complete accuracy on anyone’s part (child or adult) would be unrealistic given the nature of memory in general.  However, some consistency between memories would be expected.

Another good way to assess a child’s ability to observe and recall events is to ask individuals who have had the opportunity to hold conversations with the child.  These sources of information can include anyone who has conversed with the child.  However, the best sources are those who are least likely to be biased toward or against the child witness.  If available, a child’s teacher(s) often can provide information about the child’s ability to observe and recall facts since such situations tend to arise in the classroom (i.e., children giving their comments about a class activity or describing an event that occurred at recess).

In situations where there is reasonable cause to be concerned about a child witness’ ability to observe and recollect facts, this may be used to support a challenge of the child’s competency to testify. 

Capacity to Narrate Facts; Distinguish Between Truth and Liesxe "truth:understanding of" – The capacity to narrate facts can be assessed using the same methods as are outlined above.  Most jurisdictions also consider a child’s understanding of the concepts of truth and xe "lie:understanding of"lie, right and wrong, and real and make-believe as being particularly relevant to determinations about a witness’ competency to testify.  While children’s understanding of these concepts certainly needs to be assessed, it is equally important to recognize that certain types of questions are more developmentally appropriate than others.  As an example, although interviewers routinely ask children if they know the difference between truth and lies or between real and make-believe, the task of explaining the difference between two concepts is more developmentally difficult for children.  The better course of action, from a developmental perspective, is to ask what each concept means individually.  In other words, xe "questions:open-ended"“What does it mean to tell the truth?” and “What does it mean to tell a lie?” are more developmentally appropriate questions for young children than is, “What is the difference between the truth and a lie?”  

Furthermore, due to their underdeveloped language skills, very young children often are unable to answer even these easier questions in a narrative form.  One study found that none of the four-year-olds in their sample were able to define either truth or lie, yet 87.5% of the eight-year-olds were able to define both concepts.
  This does not necessarily mean that four-year-olds do not understand the meaning of truth and lies or that open-ended questions should not be asked.  Some developmentally advanced children may be able to answer in a narrative form, but if not, there are acceptable alternative questions to help determine how well a child understands these concepts.  For example, young children are better able to answer xe "questions:multiple choice"multiple-choice questions, such as “If I said my shirt is white, is that the truth or a lie?”  In fact, interviewers and legal professionals often ask several of these basic questions with child witnesses.  Although such a procedure is not wrong, these basic questions are not sufficient for several reasons.  

First, although most children can correctly answer these types of questions, they do not shed much light on the important question of whether the child understands the concepts of xe "truth/lie"truth and lies.  Therefore, while these are appropriate preliminary questions, the standard “If I said my shirt is white …” type of questions mostly establishes whether a child knows his or her colors and can determine whether a statement about colors is correct or incorrect.  Secondly, these questions do not do a good job of replicating scenarios similar to what judges are ultimately considering when determining witness competency.  The pertinent questions are whether a child who is 1) placed in a serious situation (the courtroom rather than playing a game) and 2) asked developmentally appropriate questions about an event they either witnessed or experienced (the alleged incident) can 3) distinguish what is the truth and what is a lie, and 4) can recognize the consequences for not telling the truth.  Therefore, in addition to the relatively simple questions, more situationally relevant questions should be asked when assessing a child’s competency to testify, such as:

· If I told your mom that you just yelled at me, would that be the truth or a lie?

· If you told your mom that I just hit you, would that be the truth or a lie?

· If you told your teacher that something bad happened to you, but it really didn’t happen – you were making it up - would you be telling the truth or a lie?

Competent children should be able to consistently provide correct answers to these multiple-choice questions.    

Questions about xe "make-believe" \t "See real vs. make-believe"real and make-believe also are sometimes included in child witness competency inquiries.  While this is reasonable, it is important to be sensitive to the differences between adult reality and children’s “reality.”  Mickey Mouse, Peter Pan, and Spiderman are real to most young children because they have seen these life-size characters in television, movies, and sometimes in person at theme parks or special events.  In addition, Santa Claus is real to some children because many parents, family members, retailers, movies, and television shows strongly reinforce the idea that he is real.  Therefore, when inquiring about reality and fantasy, the focus should be on elements of real events, people, or things in combination with fantasy rather than just asking whether certain fantasy figures are real or not.
  

For example, some young children think that Peter Pan is real, but if asked if boys can really fly, most children would be able to explain why such events would not be real.  Similarly, most children, when asked, “If I said that you are a queen (for girls, or a king for boys), would that be real or make-believe?” will be able to differentiate the reality from the fantasy.  

If questions that inquire about the concepts listed above are asked in age-appropriate terms and the child witness is unable to consistently demonstrate an understanding of these concepts, these deficiencies in knowledge and understanding may be cited as a reason to question the child’s competency.

xe "oath" \t "See promises"Sense of Obligation to Tell the Truth – The legal system, through the taking of an oath, expects that all witnesses recognize the importance of and the obligation to tell the truth when they take the witness stand.  However, children rarely understand the word, oath.  Therefore, most courts allow the word, promise, to be substituted for the word, oath, when swearing in child witnesses.
  

Children typically become familiar with what it means to make a promise at young ages, but as with other open-ended, definition-type questions, young children often are not able to answer the question, “What does it mean to make a promise?”  If this is the case, follow-up questions also should be asked to assess the child’s appreciation, such as: 

· If you promise to clean your room, what should you do?” and “Why?”

· If you promise to tell the truth today, what should you do?” and “Why?”

Children also should be asked what might happen, both to the child and the person being lied about, if they said something happened to them and it was not true.  Examples of such questions are:

· What does your mom/dad/teacher do to you if they catch you telling a lie?
· If you said that your friend hit you and it was not true – you were making it up – what could happen to you for lying?
· If you told your mom that your sister broke a glass, but your sister really didn’t break the plate, what could happen to your sister if your mom believed you? 
In cases where a child witness struggles with responding appropriately to these questions, a challenge to his or her competency may be appropriate.

Steps to Challenging a Child’s Competency to Testify: Typically, when a witness’ competency to testify is challenged by a party, the trial court should permit voir dire on the issue and make a determination based on case-specific information as to the witness’ competency to testify.  For example, in Florida, when the competency of witness is raised as an issue, it is the duty of the trial court to examine the witness to determine competency or at least assess competency in some way.
  At some point, a formal hearing is typically held specific to the issue of the child’s competency, in which the attorneys on both sides of the case file motions, present witnesses, and/or cite case law in support of their position.  

In some cases, the child is brought into the courtroom and directly asked questions related to the competency to testify standards.  However, this is not the only method utilized.  Some judges appoint an expert in forensic child psychology or psychiatry to assess the child’s competence to testify and then hear testimony from the court-appointed expert.  Some judges review the child’s sworn statement and/or deposition.  Some take testimony from those who are familiar with the child’s abilities or from those who interviewed the child about the alleged incident(s).  In some cases, both sides present their own experts in an attempt to either support or negate the challenge to competency.  

A judge may rely upon some or all of these sources of information, then after hearing all the evidence, the judge makes a ruling as to whether the child is competent to testify.  Whatever method is chosen, once a child’s competency to testify is formally challenged, a judicial determination on the witness’ competency to testify must be made before the child is permitted to testify at trial.  To not do so has been found to be reversible error in Florida.
  

Such a ruling can be critical to the success or failure of a case.  For example, there are rarely witnesses other than the child in a child sexual abuse criminal case.  Therefore, if a child is found competent to testify, the prosecution does not have to overcome what oftentimes is its only witness.  If a child is found incompetent to testify, the prosecution typically has to pursue other legal avenues to present its evidence and prove its case.  In the past, the State has often had to rely upon hearsay testimony if a child was found to be incompetent to testify.  However, now that Crawford v. Washington
 has changed the standard for admitting hearsay in cases where a witness is unavailable, prosecutions in cases where a child is incompetent to testify are likely to be much more difficult.    

Furthermore, competency to testify is a “here and now” issue.  That is, the determination is based on the child’s knowledge and abilities at the time competency is challenged – not at the time the allegations or statements were made.  Therefore, any argument in support of allowing hearsay testimony would be substantially weakened by a ruling that the child was incompetent to testify because any hearsay statements would have been made prior to the ruling on competency.  If the child witness was deemed incompetent to testify at the time of the competency hearing, a strong argument could be made that the child was not competent earlier in time when the hearsay statements were given.  

Conclusions: Many interviewers, detectives, judges, and attorneys believe that a child who can correctly answer questions such as, “If I said my shirt is white, is that the truth or a lie?” understands the difference between the truth and a lie and is therefore competent to testify.  However, a review of the legal standards for competency to testify throughout the majority of states, including Florida, shows that the standard is not that simple to meet.  Legal standards for competency to testify generally require witnesses to have the capacity to observe and recall facts, narrate those facts to the court or to a jury, understand the meaning of truth and lies, and possess a moral sense of the obligation to tell the truth.
    

For most witnesses, these standards are easy to meet.  However, children, especially young ones, sometimes have difficulty demonstrating these skills.  In such cases, competency to testify may be a legitimate pretrial challenge and the outcome of such a challenge may be a pivotal in the direction the case takes in the legal system.  For these reasons, it is important for interviewers, attorneys, and judges to have a good knowledge of the legal standards for competency to testify and to recognize when compelling reasons exist to question a child witness’ competency to testify.  
Hired Guns:  Big Bucks, No Bang! (Part 2)

By Michael P. Brannon

“I would go into a lawsuit with an objective, uncommitted, independent expert about as willing as I would occupy a foxhole with a couple of noncombatant soldiers.”  






John C. Shephard







(Former President of the American Bar Association)

As we learned in Part 1 on this topic (Bottom Line, Vol. 4, No. 2), the involvement of mental health experts in legal matters can often be a thorny road for all parties involved in that process.  In addition, Courts have been reluctant to exclude biased expert witness testimony except in “extreme” cases.
  As previously noted, ethical standards and guidelines for psychologists in the legal system provide roadmaps to the appropriate forensic philosophy and evaluative approaches.  For example, the Specialty Guidelines for Forensic Psychologists state, “Forensic Psychologists realize that their public role as an ‘expert to the court’ or as an ‘expert representing the profession’ confers upon them a special responsibility for fairness and accuracy …,”
 and the Ethical Principles of Psychologists similarly holds that “In forensic testimony and reports, psychologists testify truthfully, honestly, and candidly and consistent with applicable legal procedures, describe fairly the bases for their testimony and conclusions.”
  Similar ethical guidelines are published for other mental health professionals, such as social workers and psychiatrists.  However, in the “real world” of forensic practice, these “roadmaps” are not always followed.  Not only is it common for legal professionals to perceive experts as advocates for or against a particular defendant, some expert witnesses proudly testify that their role in the case is to be an advocate.  

One of the main reasons for such advocacy is a lack of appropriate training in forensic issues.  However, there are other important issues to consider when an expert purposefully or inadvertently assumes the role of advocacy in a legal case.  For example, most mental health professionals enter into graduate training programs out of a desire to “help” or “assist” individuals with their problems.  In fact, individuals who are drawn to graduate programs in psychology or social work are usually intent on becoming a caregiver in some form as it is most resonant with their personality style.  Furthermore, the training model in most mental health training programs emphasizes interventions designed to “help people” with whatever is causing distress.  Therefore, it is not uncommon for clinically trained mental health professionals to identify with defendants, establish working relationships with them, and begin in earnest their efforts to advocate for them.  However, in a forensic setting, such an approach can be dangerous.  For example, those professionals who approach forensic cases as an advocate are more prone to rely solely upon self-report information, which is a common procedure in clinical practice.  

Another danger of lack of forensic training is a lack of knowledge of the legal standards that must be applied to the formation of every forensic opinion.  For example, a clinically trained psychologist with little or no forensic training may erroneously assume that all individuals who have been diagnosed with Schizophrenia are incompetent to stand trial or were insane at the time of the offense.  Such biases and ignorance could be viewed in many ways – intentional, uniformed, naïve, or misguided.  However, it is often genuine and those professionals who do and say such things truly believe their actions to be justified.  

Another type of bias that is sometimes seen in the legal arena occurs when a mental health professional has specialized training or expertise in a particular area (e.g., Battered Spouse Syndrome; Dissociative Identity Disorder, formerly known as Multiple Personality Disorder; Child Sexual Abuse) and therefore over-diagnoses or consistently opines that all similar individuals meet the criteria for that condition.  This type of bias may prevent the expert from pursuing or confronting conflicting symptoms for that condition or inconsistent histories for that condition.  Biased experts may also overlook diagnoses that would better encapsulate or more accurately define the reported or identified symptom pattern.  This zeal for a positive finding for the specialized condition is often based upon a bias of selective attention (attending to only the confirmatory signs) and/or a genuine belief of the “disservice” to the victims of that “under-diagnosed” condition.  For example, individuals with specialized training in Battered Spouse Syndrome may view all cases in which a spouse has killed their partner as being motivated by prior or ongoing abuse of the perpetrator by the victim.  Similarly, some child abuse experts view specific types of symptoms in adulthood as representative of childhood sexual abuse and a person’s inability to remember that abuse as an indication of “repressed memories.”  Once biased experts form such opinions, they may then hold firm on these opinions even in the face of considerable research that disputes their position or in the face of evidence that strongly suggests an ulterior motivation for a crime.    

Moreover, the presence of bias is certainly not limited to the lack of forensic training or specialized training issues.  At times, mental health professionals have biases based upon their own personal experiences, including traumatic experiences, personal experiences with a particular disorder or condition, or other negative life experiences.  For example, forensic evaluators who have had their own substance abuse problems may be more sympathetic and biased toward defendants or examinees who report similar problems.  Their tendency in forensic assessments might be to over-explain criminal behavior as solely a product of substance abuse.  In addition, if they were successfully treated in a particular treatment modality, such as a 12-Step program (e.g., Alcoholics Anonymous, Narcotics Anonymous), they may be prone to recommend similar treatment for a substance-addicted defendant despite research that shows that such programs have very poor treatment success rates.  Furthermore, although the recommendation for treatment may be well-meaning, it often lacks consideration of the defendant’s level of intelligence, motivation for change, absence or presence of religious beliefs, and family/social support.  It is often the case that “one-size-does-not-fit-all” in regards to treatment planning and prognosis, but in some cases personal biases can override this fact.   

Forensic evaluators also may develop biases due to their frequent association with the attorneys who tend to hire them.  As with most people, attorneys tend to chose experts they like the most, feel the most similar to, and/or obtain the best results from in their cases.  Evaluators, in turn, like to feel that their work is appreciated and that they are liked by other people, especially those who hire them on a frequent basis.  In those situations, evaluators may feel a tendency to favor the attorneys who hire them the most and with whom they have developed personal relationships over the course of their cases.  This type of bias can affect even the most experienced forensic examiners who may find themselves in a variety of social situations with the lawyers who frequently hire them.  Although the experts in this category are not usually purposefully skewing their opinions in order to be favorable to the referral source, they may inadvertently ignore important pieces of evidence or information that might change or modify their opinions.  Conversely, it is possible that experts who conduct numerous forensic evaluations may develop acrimonious relationships with certain attorneys, thereby unintentionally slanting their opinions in a direction that is unfavorable to the attorney’s case.                    

Attorneys and judges also should be aware that some clinical psychologists flee into the forensic arena due to the many stressors of managed care.  As a result of managed care contracts, clinical psychologists are required to work for less money and are authorized for less treatment sessions and services.  They are also required to complete overwhelming amounts of paperwork and speak to authorizing agents for the company for approval of additional services.  This well-established impediment in clinical psychology has resulted in the migration of many of these professionals to part-time forensic practices.  The psychologists in this category tend to enter the legal arena exclusively for financial reasons, have minimal forensic training or expertise, and have minimal motivation to pay for such necessary training.  With the primary motivation being financial, the risk becomes a willingness to endorse the positions of the referral sources rather than conducting an objective assessment.  Such evaluators are likely to present on the witness stand as “professional excuse-makers” who bring with them a handy compendium of impressive-sounding psychobabble.  Another sign of professionals whose motivations are primarily financial is their repeated attempts to “underbid” the established rates for forensic services or their tendency to perform an excess of unneeded services for less than reasonable compensation.  Unfortunately for everyone involved, the eventual effect of this strategy will be an abundance of inexperienced “experts” or an elimination of established and qualified experts.  Unlike the other types of biases previously described, professionals in this category are usually disingenuous in their approach to forensic work and perpetrate a disservice to the Court by presenting themselves and their findings as objective.

In the end, however, most attorneys who hire biased experts for their cases eventually learn the potential downfall of such a practice.  In most jurisdictions, judges are well aware of the reputation of certain professionals and the lack of objectivity in their work.  Moreover, the “other side” will eventually learn the hiring rates for those professionals in regards to “state vs. defense” or “plaintiff vs. defense” tendencies and use this information in cross-examination.  

Individuals who are always hired by the government or the plaintiff or the defense can be easily identified through current and prior depositions, reports, and/or courtroom testimony.  To uncover biases in expert witnesses, questioning strategies that focus upon the actual “objectivity” of the expert’s findings and the many sources of data that were not collected or ignored are potentially fruitful approaches.  In addition, forensic psychologist Dr. Stuart Greenberg has coined the term “collaborative cross-examination” to describe his recommended approach of imposing inquiries upon the expert that requires them to list the weaknesses of their methods, assessment tools, and conclusions.
  Using this approach places the expert in a position where he/she must demonstrate that his/her work meets the ethical standards for objectivity while at the same time being critical of his/her own methods and conclusions.  The effect of this approach is that the expert basically is required to “cross-exam” him/herself by pointing out any areas of weaknesses in their findings and any alternative explanations that may benefit the opposing side.  If the expert resists this line of questioning, a simple reminder of the ethical obligations for objectivity should be sufficient to obtain cooperation.  If not, the expert’s resistance to answering such questions can be used to alert the trier of fact to the expert’s biases.  Finally, hiring an expert to assist in the preparation of cross-examination questions for an opposing expert can be an extremely effective strategy.  A consulting expert can assist counsel in the isolation of specific issues of bias, deter the future hiring of experts who are not objective in their approach, and aid in the promotion of self-injury by “hired guns” who wind up shooting themselves in the foot for their misguided efforts.                           

Q & A
By Sherrie Bourg Carter and Michael P. Brannon

The following questions are from readers of The Bottom Line.  If you have any forensic psychology questions, please feel free to send them to us via e-mail – sbcarter@forensic-experts.net.  We thank you for your questions and ongoing interest in our publication.

Q: Are there special practice guidelines or ethics that govern different areas of practice – particularly psychology, psychiatry, and social work.  If so, where can I find them?
A: Yes, each profession has its own ethical standards and guidelines that its professionals are expected to follow or risk sanctions from their licensing board and or the professional organizations to which they belong.  For example, all psychologists, regardless of specialty area, are expected to follow the American Psychological Association’s set of ethical standards.  There also are many other sets of guidelines established for more specialized areas of psychological practice.  In fact, psychologists are one of the most regulated professional groups.  The APA Ethics Code can be reviewed and copied at http://www.apa.org/ethics/code2002.html.  There also are specialty guidelines in some areas of practice, such as forensic psychology – see http://www.unl.edu/ap-ls/foren.pdf, child sexual abuse evaluations, and child custody evaluations – see http://www.apa.org/practice/childcustody.html.  In addition, all professionals who hold licenses are required to follow the standards, rules, and laws for each state in which they hold licenses.  For example, the laws and rules that apply to clinical psychologists in Florida are available at http://www.doh.state.fl.us/mqa/psychology/psy_home.html.  For school psychologists in Florida, their laws and rules are listed at http://www.doh.state.fl.us/mqa/schoolpsych/ss_statutes.html.  Social workers have a set of ethical guidelines established not only by their licensing departments in each state, but also by the National Association of Social Workers – see http://www.socialworkers.org/pubs/code/code.asp for this ethics code.  Typically, each profession has its own national and state organizations so if you are looking for information about a specific profession, these organizations usually can provide such information if you cannot readily find such information on-line.
Hot off the Press

Legal Cases: (found in Thomas L. Hafemeister, e-DMHL, Vol. 23(e10), Institute of Law, Psychiatry & Public Policy, Apr. 4, 2004) 
United States Supreme Court Cases

Issue: Alcohol abuse does not have to be specifically delineated in capital jury instructions as a potential mitigation

Harris v. Cockrell, 313 F.3d 238 (5th Cir. 2003), cert. denied sub nom., Harris v. Dretke, 124 S. Ct. 1503 (2004)

The Supreme Court declined to review a Fifth Circuit ruling that rejected a capital defendant’s argument that the jury, during his sentencing, was given inadequate instructions regarding his alcohol abuse.  Texas law delineates special issues the jury must address in reviewing potentially mitigating evidence during sentencing.  The defendant argued this method was unconstitutional because it did not specifically list alcohol abuse as a potential mitigator.  In rejecting this argument, the Fifth Circuit noted that the Supreme Court, in Penry v. Lynaugh, 492 U.S. 302 (1989), established that a sentencing jury must be given adequate means of giving effect to mitigating evidence of severe mental retardation and abuse.  However, the Fifth Circuit determined that Penry also established that this type of evidence is limited to evidence that demonstrates a “uniquely severe permanent handicap with which the defendant was burdened through no fault of his own” and that evidence of alcoholism nor evidence of intoxication at the time of the offense constituted this type of evidence.  The Fifth Circuit added that the jury was able to consider evidence of the defendant’s alcoholism under instructions to consider the deliberateness of the defendant’s conduct and his future dangerousness.  
Miniel v. Cockrell, 339 F.3d 331 (5th Cir. 2003), cert. denied, 124 S. Ct. 1413 (2004).

The Supreme Court also declined to review a similar ruling of the Fifth Circuit that dismissed a defendant’s assertion that the Texas capital sentencing method was unconstitutional because it did not specifically instruct the jury to consider the mitigating evidence of his drug and alcohol use at the time of the offense, his history of drug and alcohol abuse, a long history of severe abuse as a child, a pattern of suicide attempts and substance abuse within his immediate family, and impairment of his mental, academic, social, and behavioral functioning. 
 
Issue: Interviews by mental health professionals, which were triggered by defendant’s suicide threats, deemed admissible at defendant’s criminal trial

Dustin v. Ramirez-Palmer, 80 Fed. Appx. 542 (9th Cir. 2003), cert. denied, 124 S. Ct. 1417 (2004).


The Supreme Court declined to review a Ninth Circuit ruling that upheld the admission into evidence of interviews by three mental health professionals of a defendant who had not been provided Miranda-like warnings prior to their interviews.  The Ninth Circuit admitted these interviews because they had been performed in response to the defendant’s suicide threats rather than to provide law enforcement with incriminating information.  The Ninth Circuit found that when the defendant placed his mental state at issue at trial by raising an insanity defense, the use of these interviews to rebut his defense did not violate his Fifth Amendment privilege against self-incrimination.  
Issue: Federal psychotherapist-patient testimonial privilege not waived under dangerous patient exception


United States v. Chase, 340 F.3d 978 (9th Cir. 2003), cert denied, 124 S. Ct. 1531 (2004).

The Supreme Court declined to review a Ninth Circuit ruling which held that the duty to warn authorities about patients’ threats to harm others does not mean that therapists may testify in subsequent federal court proceedings about these statements.  In this case, the defendant indicated during therapy sessions that he might harm or kill FBI agents and other individuals.  The defendant was subsequently convicted of threatening to murder federal agents after the psychotherapist testified at trial about the defendant’s threats.  The Ninth Circuit held that the therapist’s testimony was improperly admitted because the content of the defendant’s therapy sessions were protected by the federal therapist-patient privilege.  The court refused to recognize a “dangerous patient” exception to this privilege.  The court held that just because therapists have a duty to warn authorities about patients’ threats, this does not mean that the privilege is waived for future court proceedings with respect to confidential statements made during therapy sessions.  The court reasoned that the urgency to act, which creates a duty to warn, usually will have subsided by the time the case goes to trial.  The court concluded the protection of society would increase only slightly by allowing this testimony and it would not outweigh the harm done to the therapist-patient relationship.  

Ohio Case


Issue: Competency evaluation not automatically required when capital defendant is found competent by the court to waive right to counsel and right to present mitigation

State v. Jordan, 804 N.E.2d 1 (Ohio 2004).


The Ohio Supreme Court upheld the death penalty given to a defendant who represented himself at trial after waiving his right to counsel and his right to present mitigation evidence during his sentencing hearing.  On appeal, defense counsel asserted that the defendant was incompetent to waive both of these rights.  The defense also argued that a competency evaluation should be ordered whenever a capital defendant chooses to represent himself and to waive presentation of mitigation.


In finding that the defendant was competent to waive these rights, the court found no “indicia of incompetence” to justify a competency hearing.  The court noted that the U.S. Supreme Court in Godinez v. Moran, 509 U.S. 389 (1993), established that the standard of competence to waive counsel is the same as the standard for competence to stand trial and that the Ohio test for ordering a competency hearing is whether the record contains “sufficient indicia of incompetence” to require an inquiry into the defendant’s competence.  The court further noted that although the trial prosecutor had raised the issue of competence, both of defendant’s advisory attorneys disclaimed any concerns about the defendant’s competence.  In addition, the trial judge did not see or observe anything about the defendant that called his competence into question.

The court applied a somewhat higher standard in evaluating the defendant’s competence to waive the presentation of mitigating evidence.  The test used by the court was whether the defendant fully understood the ramifications of his decision and possessed the ability to reason logically.  The court concluded that nothing in the case called the defendant’s competence to waive his right to present mitigating evidence into question.  The defendant had not shown irrational or erratic behavior nor had he been disruptive during the proceedings.  Furthermore, neither of defendant’s advisory counsel raised any questions about his competence, and his signed waiver of this right was “strong proof” that the waiver was valid.  The court also dismissed the notion that a competency evaluation was required simply because the defendant decided to represent himself and rejected defendant’s assertion that Ohio should join other states that do not permit waiver of mitigating evidence regardless of a capital defendant’s wishes.  

** These legal synopses were obtained from an e-mail prepared by Dr. Thomas Hafemeister at the University of Virginia-Charlottesville, which provides a synopsis of national and state-specific legal cases and legislative developments, free of charge to those interested.  Dr. Hafemeister’s e-mail, entitled, E-DMHL is available to all individuals interested in issues pertaining to mental health law.  This service provides free, timely, and concise summaries of relevant judicial and legislative developments via e-mail.  You can sign up for e-DMHL via their website or by writing to e-dmhl-owner@list.mail.virginia.edu. 

Furthermore, the journal, Developments in Mental Health Law, is distributed free of charge to Virginia residents twice a year, and to out-of-state subscribers at an annual rate of $30.  If you would like to receive the journal, you should send your full name and address with your subscription request to INSTITUTE OF LAW, PSYCHIATRY AND PUBLIC POLICY, P.O. Box 800660, University of Virginia, Charlottesville, VA 22908-0660.  Questions about subscriptions should be directed to the Managing Editor: Edward L. Strickler Jr., M.A., els2e@virginia.edu.

Book of the Quarter

This month’s Book of the Quarter is Interrogations, Confessions, and Entrapment edited by G. Daniel Lassiter.  This 2004 book describes how the largely unrecognized forms of psychological techniques can undermine the integrity of the American justice system.  The chapters are written by psychologists, criminologists, and legal scholars.  Topics include general issues related to confessions as well as specific issues, such as mentally retarded individuals who confess and children who confess.  The book is published by Kluwer Academic/Plenum Publishers.      

ANNOUNCEMENTS
IBSL is pleased to announce the publication of its newest book, Anatomically Detailed Drawings for Use in Sexual Abuse Investigations.  This book provides a complete set of male and female Asian/Pacific Islander, Black/African-American, Latin/Hispanic, and White/Caucasian anatomically detailed drawings, front and back views.  Age ranges include Young Childhood, Middle Childhood, Adolescents, Young Adults, and Older Adults.  The backdrop of each drawing is a bathroom scene to help children feel more at ease with drawings that are set in a more natural setting for nudity.  The set of drawings come in a binder.  Each pair of drawings (front and back views) is held in a non-stick, non-glare, heavy duty protector sheet for frequently used documents to protect the original set of drawings and for easy copying and unlimited use.  For ordering information, please go to the IBSL Product Store.
Requests for Seminar Topics for 2005

The Training/Education Division of IBSL is currently seeking suggestions from our readers as to seminar topics they would like to see addressed in 2005.  Presently, IBSL is working with Dr. Thomas Grisso, an internationally recognized expert on juvenile justice issues, to produce a full-day workshop for attorneys and mental health professionals.  The workshop has been set for January 28th, 2005, and is titled, Young Offenders, Mental Disorders, and Immaturity: Challenges for Lawyers and Mental Health Professionals.  Part of this workshop will address ethics.  IBSL also is sponsoring a lunch meeting for judges on January 27th, 2005 with Dr. Grisso as the speaker to discuss juveniles and the challenges they present to the judiciary.  IBSL has applied for continuing education credits for judges, lawyers, and mental health professionals who attend.  As the time for these two events draws closer, more details about registration opportunities will be provided via our website, newsletters, and direct mailings.  In the meantime, if any of you would be interested in suggesting ideas or speakers for other forensic workshops, IBSL would be happy to consider them.  Please send your ideas to sbcarter@forensic-experts.net.

Review previous issues of

The Bottom Line on the web!

The Bottom Line, including all previous issues, is available on our website at www.forensic-experts.net.  Printable versions are available in Word format.

Any comments or questions about this publication can be sent to us by e-mail (sbcarter@forensic-experts.net) or mail (200 SE 6th Street, Suite 601, Fort Lauderdale, FL  33301), or we can be reached by phone at (954) 766-8826.     
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