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Double Jeopardy: Adolescent Offenders with Mental Disorders
by Thomas Grisso

 

Over the past two decades, two converging social trends have jeopardized the welfare of some of the nation’s most troubled - and vulnerable - youths.  Beginning in the 1980s, a rising tide of teenage violence led virtually every state to pass laws mandating severe penalties for violent young offenders and reducing the discretion of juvenile court judges to screen out those with mental disorders.  At the same time, state after state saw the collapse of public mental health services for children and the closing of residential facilities for disturbed youths. 

The results were predictable:  juvenile detention centers began to take the place of psychiatric emergency rooms, and juvenile correctional beds increasingly were occupied by youths who really needed hospital beds.   In some cases, parents voluntarily gave custody of their children to the juvenile justice system, or managed to have their children arrested, simply to obtain the mental health services they could no longer find in their communities.  As a consequence, today an estimated two-thirds of youths in juvenile justice custody meet the criteria for one or more mental disorders - two to three times the rate found in the community at large.  


Youth advocates have called on the juvenile justice system to do more to meet the mental health needs of the young people in its care.  But what can we reasonably expect the system to do?  In Double Jeopardy: Adolescent Offenders with Mental Disorders, Thomas Grisso examines this question, along with the complex issues that underlie it:  Who are these doubly-imperiled youths?  What do we know about their mental health needs?  What are the system’s obligations to them?  How can we identify them as they enter the system and respond to their needs in a way that also meets the nation’s objectives for the juvenile justice system?

Grisso’s analysis is informed by a growing body of knowledge in the fields of child development, psychology, psychiatry, criminology, and law.  He examines the damage that results from criminalizing delinquent behavior, yet cautions against the other extreme:  viewing mental illness as the cause of violence, and mental health interventions as the solution to juvenile delinquency.  Without settling for simple answers, Grisso charts a rational course of action and points to the research that still must be done if we are to fulfill our responsibilities to these youths and to the public. 


Understanding the challenges


Two kinds of challenges face experts trying to develop policy and practice for dealing with disturbed youths in the juvenile justice system:  the limits of our knowledge (what we can do) and the obligations of the system (what we should do).

 

· What can we do?  Science has made so much progress in dealing with adult mental health problems, it is natural to assume we know just as much about the mental health of adolescents.  In fact, we don’t.  Adolescence is a unique developmental period, characterized by enormous variability and change.  Virtually every behavior or emotion that in an adult would be a symptom of a mental disorder will be found, for a time, in almost every child or adolescent.  At one age it may be adaptive and “normal,” at another maladaptive and “abnormal.”  Diagnostic categories don’t describe adolescents’ problems very well, and disorders often overlap.

 

While hundreds of tools are available to assess the clinical conditions of adolescents, their usefulness within the juvenile justice system is limited.  These instruments were developed in clinical and community settings; it’s not at all clear that scores have the same meaning when they’re based on what youths and parents say in the juvenile justice context.  Moreover, the norms developed for the instruments too often are based on samples that don’t reflect the ethnic, racial, and cultural composition of youths in the juvenile justice system.  And the tools themselves often don’t live up to their potential in practice, when the system is forced to use them with inadequate staffing or financial support.  

 

Despite these limitations, some available methods do allow us to identify and describe youths’ mental health problems—if we have the will to commit adequate resources to the task and a clear view of why we need to do it. 

 
· What should we do?  Even before we decide how to identify disturbed youths, we must decide which ones we need to identify, and to what end.  The sad fact is, nearly all young offenders in the system will meet the criteria for some mental disorder, and most could benefit from treatment.  But the juvenile justice system is not and should not become the nation’s child mental health system; it has neither the financial nor the professional resources to assume that role.  Treating every child who could benefit is not a reasonable objective.  

How, then, do we decide which youths to assess, what instruments to use, and whom to treat?  The answer requires that we consider the seriousness and potential consequences of a youth’s mental disorder in light of the juvenile justice system’s three sociolegal obligations:
· The custodial obligation.  While young people are in the care of the system, it has a responsibility to protect them—to identify and respond to their most critical needs.
· The due process obligation.  The system must safeguard defendants’ rights and protect youths from legal jeopardy stemming from their disorders.
· The public safety obligation.  The system has a responsibility to reduce the likelihood that a youth in its custody will harm others, now and in the more distant future.
Whatever policy decisions we make, whatever laws and regulations we pass, whatever practices we institute, they must trace back to these responsibilities.

 

Protecting the youth: the custodial obligation

Because adolescents depend on adults - even more so when their liberty is restricted - public agencies have a legal and moral responsibility to attend to the needs of young people in their custody.  This doesn’t mean, however, that the system must treat each adolescent’s mental disorder.  That would require enormous resources and entail potential risks to liberty and self-determination.  And in any case, not all youths with mental disorders are equally in need of clinical care; some of them will function better than others, even with the same mental disorder. 

A more limited and realistic response is geared to very specific objectives.  The first is safety:  We need, first of all, to reduce the risk of immediate harm, such as suicide attempts or out-of-control aggressive behaviors, while the youth is in custody.  The second is to improve the functioning of seriously impaired youths so that they can participate in juvenile rehabilitation programs—a basic mandate of the system—or to divert them from those programs if their impairment is so severe they require intensive psychiatric care.  Finally, we need to decrease the risk that a youth’s mental disorder will recur and lead to further delinquency.   


Given these objectives, when intervention is needed, what sort of treatment should the system provide?  Effective treatment, of course - but that proves to be another very challenging task.  There is evidence that some treatments can reduce both symptoms and delinquency recidivism.  Their effectiveness, however, depends not only on the type of treatment, but on who provides it, how, and where.  Treatments that work very well in controlled studies often are much less effective in the real world, where the environment, the providers, and the manner of delivery may be very different.  And badly delivered treatment can be worse than no treatment at all.  

Protecting the child, then, means more than simply offering treatment.  It means that wherever we require treatment, we must also provide the means—qualified personnel, appropriate training, and continuing quality control—to make the treatment effective.


Protecting the youth’s rights:  the due process obligation

Because of its emphasis on rehabilitation, the juvenile justice system in its early years did not focus on issues of due process; even the modern juvenile court typically has provided only a “junior version” of legal protections for young defendants.   In the 1990s, however, many states passed legislation that placed public protection above rehabilitation.  As the system became more punitive, it also became more important to protect young defendants’ rights—to determine, for example, whether a juvenile who gave a confession had “knowingly, intelligently, and voluntarily” waived her Miranda rights, or to assess whether a young offender was competent to participate meaningfully as a defendant in his own trial.

How do we define standards of competence for juveniles?  We can’t simply apply the same standards used with adults.  For one thing, adolescents tend not to have the specific mental disorders or symptoms that, among adults, are the most common basis for incompetence to stand trial.  For another, their developmental status—teenagers’ neurological, cognitive, and social immaturity—can itself impair their competence, something that has not generally been a factor in deciding adults’ competence as trial defendants.

Research has shown that immaturity impairs youths’ decision-making abilities and capacities as defendants, but it has not examined the combined effects of immaturity and mental disorders.  While we know that mental disorders influence cognitive abilities, there are no objective guidelines that make it clear whose confessions should be excluded or who is not competent to stand trial.  It falls to the defense attorney to raise the question of competence, to press for an evaluation, and to ensure that information revealed in the evaluation is not used improperly against her client.

This is a lot to expect of lawyers who are usually court-appointed and paid with public funds, are sometimes inexperienced, and often have spent only a few minutes with their clients before the trial.  To protect young defendants’ rights, then, one of the most important steps we can take is to provide them with competent defense attorneys—which means we must give defense attorneys the specialized training they need to represent children.  We also need to develop legal definitions of competence that recognize the roles of immaturity and childhood disorders in impaired functioning.  And we must ensure that forensic mental health professionals have the training to evaluate youths’ legal competence in ways that are sensitive to the developmental differences between adolescents and adults.

 

Protecting others:  the public safety obligation

The increase in mentally disturbed adolescents in the system is due, at least in part, to a concern for public safety.  The system does have an obligation to reduce the likelihood that youths in its custody will harm others.  But how can we identify which youths present an increased risk of violence?  And where, in that obligation, do adolescents with mental disorders come in?  Are they in fact more likely to be violent?  

These turn out to be enormously complex questions.  Research has shown a substantial relation between adolescents’ mental disorders and mental states such as anger and impulsivity.  But this will not necessarily tell us which delinquent youths are likely to harm others.  While we may be able to evaluate relative levels of risk, we are nowhere near being able to predict violence.

It’s important to recognize that at different points in the juvenile justice process, we’re concerned with the potential for aggression over different timeframes; at each point, particular symptoms or mental states may carry different weights, require different forms of screening, and call for different responses.  At the point of entry, for example, a decision must be made whether to send the youth home or to a secure detention facility (or hospital) during further processing; here the concern is primarily the short-term risk of harm to others and possible crisis intervention.  At later stages—for example, in considering whether rehabilitation should take place in the community or a secure correctional center, or whether the youth should leave juvenile justice custody - a longer view is called for.  In these cases, however, judges must learn not to expect more certainty than science can support.  

The public safety mandate can sometimes lead to a conflict between short- and long-range obligations.  To protect the public in the short-term, it may be necessary to place a youth in a secure facility.  If he has a mental disorder that is increasing his risk of aggression, the system needs to provide treatment that will reduce the risk when he is eventually released from custody.  Yet the most effective treatments for young offenders require that they be treated in the context of their family and community - impossible in a secure facility.

 

The conflict points to an important concept in thinking about juvenile offenders, mental illness, and violence:  Correctional facilities are necessary, but they are not a good setting for the rehabilitation of adolescents with mental illness.  For those few young offenders who require round-the-clock psychiatric care, secure hospital units must be available.  For the greater number who require treatment for rehabilitation to be successful, the goal should be to keep them in a secure correctional facility only until the level of risk is low enough that they can be treated in the community.  This goal is not easily achieved in a system of mandatory sentencing.
Research questions and policy considerations

Once we understand the obligations of the juvenile justice system toward youths with mental illness - and the extraordinary challenges they present - the question remains:  What must we do in order to fulfill these obligations?  There are many tasks ahead for science, law, and policy.

While science has made remarkable progress in both child mental health and developmental psychology, many questions central to juvenile justice remain unanswered.  For example, we know very little about the variations in how mental disorders affect the risk of violence in young people of different ages, genders, and racial, ethnic, or cultural groups.  Until we have that knowledge, it will be difficult to develop valid instruments for assessing a juvenile offender’s risk of aggression.  We also have little information on the effectiveness of different treatments for mental disorders in juvenile justice settings.  Most of these interventions have been tested on very different population groups and in very different environments, with methods of delivery that may not be practical in the juvenile justice setting, and with different objectives.  At this point, it is impossible to say which treatments, if any, make a difference - either for the juvenile offender’s ability to function, or for his threat to public safety.

In the law, perhaps the most urgent need is to clarify competence criteria for young offenders.  The legal concepts of competence to stand trial and valid waiver of rights were developed for adults in the criminal justice system.  For youths, we still need to identify the relevant abilities and how they are affected by mental disorders and immaturity.  Then we need to educate defense counsel, prosecutors, judges, and forensic mental health professionals about adolescents’ developmental capacities and mental disorders, and their relation to legal questions about competence and waiver of rights.

Finally, to fulfill our responsibilities to youths in double jeopardy, we must develop better models of interaction among the juvenile justice system, the child mental health system, and other child welfare agencies.  Some jurisdictions have already begun to move in this direction, with collaborative programs such as juvenile mental health courts or treatment foster care.  The next step might be joint ventures in inpatient and outpatient programs for seriously disturbed youths.  The solutions will surely require innovative approaches to funding and the blurring of administrative boundaries.  But it is clear that no single agency or program can protect the safety of society, the fairness of the system, and the emotional health of troubled adolescents.

 

Dr. Thomas Grisso, a clinical psychologist, is a professor of psychiatry and coordinator of the Law and Psychiatry Program at the University of Massachusetts Medical School.  He has authored and coedited many books and written numerous articles related to forensic psychological issues, particularly youth in the legal system.  Anyone interested in his newest book, Double Jeopardy: Adolescent Offenders with Mental Disorders, can find it at The University of Chicago Press.

Dr. Grisso will be presenting a workshop in Fort Lauderdale, Florida, on January 28th, 2005 entitled, Young Offenders, Mental Disorders, and Immaturity: Challenges for Lawyers and Mental Health Professionals.  For more information, please visit our Seminars page.





The Use of Psychological Testing In Child Custody Evaluations
by Michael P. Brannon, Psy.D.

 

The use of psychological testing in forensic evaluations oftentimes is a point of contention between psychologists and attorneys.  Typically, psychologists who conduct forensic assessments administer some form of psychological testing (e.g., personality testing, intelligence testing) and rely, to some degree, on the results of the testing to provide information about the examinee’s mental and intellectual functioning as it relates to the legal issue at hand.  On the other hand, attorneys typically take a skeptical stance toward testing and often launch serious challenges to the validity and reliability of the testing results, particularly if the results do not support their legal positions.  One of the biggest challenges for psychologists who experience such legal attacks is that most psychological tests were not developed for use in the legal arena and the sample population upon which the test was normed is often dissimilar to the specific person being forensically examined.  This is very much the case in child custody litigation.

 

In child custody evaluations, the role of psychologists, even without considering psychological testing, is controversial not only among attorneys, but mental health professionals as well.  For example, in their comprehensive forensic textbook, Psychological Evaluations for the Courts: A Handbook for Mental Health Professionals and Lawyers 
[1], Melton, Petrila, Poythress, and Slobogin state, “Indeed, there is probably no forensic question on which over-reaching by mental health experts has been so common and so egregious.  Besides lacking scientific validity, such opinions have often been based on clinical data which are, on their face, irrelevant to the legal question in dispute.”  These strong opinions are only exacerbated when psychological testing is used.  While some evaluators opt to conduct child custody evaluations without the use of standard psychological tests, relying solely upon clinical interviews, direct observation and collateral interviews (e.g., teachers, therapists, pediatricians), the large majority employ various psychological tests to, at least partly, form their opinions in child custody evaluations.  This naturally leads to challenges to the applicability of various psychological tests to address what are often complicated issues, such as parental fitness, best interests of the child, and parental alienation.  


Why The Challenges?

Although there are literally thousands of psychological tests, very few of these instruments were developed specifically for child custody evaluations,
[2] and those that have been have been strongly criticized as inadequate.[3]  As a result, child custody examiners have mostly utilized psychological tests that were developed with different populations for different purposes.  For example, the most frequently utilized tests in child custody evaluations are the Minnesota Multiphasic Personality Inventory - Second Edition (MMPI-2), Rorschach Inkblot Test, and Millon Clinical Multiaxial Inventory - Third Edition (MCMI-III).  Examiners who utilize psychological tests in their evaluations justify their inclusion by citing the relevance of knowing if a parent shows signs and symptoms of certain psychiatric disorders (e.g., Schizophrenia, Bipolar Disorder, Major Depressive Disorder) or personality disorders (e.g., Antisocial Personality Disorder, Borderline Personality Disorder, Histrionic Personality Disorder).
[4]   Others, however, have questioned the relevance of psychological disorders to specific legal questions, such as parenting capacity, parental fitness, or a parent’s ability to comply with certain time sharing arrangements. 
[5]  

 

Another positive point cited by those who endorse the use of testing in child custody cases is the availability of computer scoring and computer interpretation for many of the most commonly used measures, which easily allows a comparison between the test-taker’s results and a group of similar-scoring individuals.  However, this advantage also can be used as a criticism because these interpretations do not necessarily or specifically describe the actual person taking the test.  In addition, the results of computer-generated test interpretations are dependent upon the initial scoring of the examiner.  For example, if there are errors in scoring or even discrepancies in scoring, as is commonly the case for the Rorschach Inkblot Test, these errors and/or discrepancies may and sometimes do dramatically affect the interpretive output.  Even when such errors do not affect the interpretation of the results, the errors themselves, when made in the context of what often are extremely contentious child custody disputes, can overshadow the entire evaluation.  In fact, such errors can become the focal point of a case instead of what should be the focal point – the child’s best interests.  For these reasons, it is extremely important for child custody evaluators to double or triple check their test scoring before interpreting the test results and integrating the interpretations into their opinions.  Under such scrutiny, many would think it would be rare to find scoring errors in child custody data, but it is a fairly common finding when conducting second opinion reviews (a review of the child custody evaluator’s data by another expert who typically is hired by the side that does not agree with the child custody report) [source: personal correspondence with Sherrie Bourg Carter, Psy.D.].  

 

Ethical Issues Associated with the Use of Psychological Testing

Another question commonly asked is whether there are ethical standards for psychologists who use psychological testing.  Butcher and Pope address the ethical standards associated with the utilization of psychological testing by identifying the following principles for test users: appropriate graduate training, competence in the use of standardized tests, using tests that fit the task, using tests that fit the individual, administrating tests correctly, using computers appropriately in forensic assessments, and recognizing and reporting findings that may affect the meaning of test results. 
[6]  For example, some child custody examiners may utilize tests, such as Parenting Stress Index (PSI) or Child Behavior Checklist (CBC), because they see others using these measures, yet they do not have proper training in the administration or scoring of these instruments.  In fact, most graduate programs in psychology do not offer forensic courses or information on conducting forensic evaluations, including child custody evaluations.  To receive the proper training, most psychologists must attend continuing education courses and/or obtain supervision by an experienced child custody evaluator.  In addition, some clinical child and family psychologists attempt to conduct child custody evaluations without the proper forensic training (graduate school, post-graduate workshops) because they feel that their clinical training is sufficient to do this type of work, yet the differences between clinical and forensic work is extensive and clinical training does not adequately address the special issues that commonly arise in family law matters.  Other ethical problems may arise when examiners decide to use idiosyncratic methods instead of standardized test administration procedures, such as allowing clerical staff to administer tests, allowing test-takers to take the testing home, and/or re-administering the same test with different instructions due to elevated validity scales.       

 

In a landmark article, Heilbrun outlined seven criteria related to the role of psychological testing in forensic evaluations: (1) commercially available, adequately documented in technical manual, and reviewed in at least two professional journals, (2) sufficiently reliable, (3) relevant to the ultimate legal issue, or to a psychological construct underlying the ultimate legal issue, (4) administered in a standard manner, (5) applicable to the population being assessed, (6) evidencing an objective test format with an actuarial basis for diagnosis and prediction (as opposed to a subjective or impressionistic interpretive method),  and (7) amenable to the explicit assessment of response style. 
[7]  Based upon these generally accepted criteria, many of the tests utilized by examiners would be inappropriate for child custody evaluations.  For example, many examiners use various projective (as opposed to objective measures) test methods, such as the Thematic Apperception Test (TAT), Kinetic Family Drawing (KFD), and House-Tree-Person (HTP).  All of these tests assume the validity of the psychoanalytic theory which postulates that examinees will “project’ their unconscious onto vague and/or ambiguous tasks, such as drawings or black and white pictures.  In addition, there is a lack of research indicating the applicability of these tests to relevant legal issues, including parental fitness or “best interests of the child.”  Utilizing these same standards, other frequently utilized tests, such as the Rorschach Test and the Bender-Gestalt Visual-Motor Test, would also be suspect in terms of their applicability to child custody evaluations.  Quoting Baerger et. al. on this matter, “… if an evaluator elects to use a given measurement tool in a child custody evaluation, the evaluator should provide information about whether the instrument in question has normative data for male and female custody litigants (and, if so, how each parents’ scores compare to such normative data).”
[8]     

Ways to Resolve or Minimize the Testing Problem

Due to the complexity of most child custody evaluations, the majority of examiners rely upon multiple sources of information in order to offer opinions to the Court.  For example, Gould cites five major points of focus in child custody evaluations: (1) a definition of the scope of the evaluation, (2) the use of forensic interview techniques, (3) psychological testing with objective and self-report measures, (4) direct behavioral observations of parent-child interactions, and (5) model standards of practice.
[9]  Although this approach allows for some variation in the types of techniques utilized and weight given to each source of information, it establishes an organizational framework for examiners to consider when conducting their evaluations and offering opinions on various psycholegal issues.  Of course, the choice of inappropriate psychological tests might serve to confuse as opposed to clarify the relevant legal issues.  For example, if intelligence testing, such as the Weschler Adult Intelligence Scale - Third Edition, is utilized in an assessment, it might provide the false impression that the most intelligent parent is the most capable parent (unless otherwise clarified by the evaluator in the custody report).  In actuality, there is no research to support that intelligence (with the exception of moderate to severe mental retardation) is a significant factor in the assessment of parental capacity.  In such a scenario, it would be important for the evaluator to note the strengths as well as the limitations of the findings and their relevance to the forensic issues being assessed in the case.  Another example would be the testing of one parent with a substance abuse test (such as the Substance Abuse Subtle Screening Inventory - 3) while failing to assess the other parent with the same test, which ignores a large body of research indicating the presence of addictive disorders in spouses of substance abusers.  Finally, the over-reliance on psychological test scores, especially when provided with conflicting collateral information, often results in a focus on negative personality traits (depressed, anxious, introverted) while ignoring the many positive traits that are more relevant to the issue of parenting (availability, patience, empathy, communication).  These problems can be greatly minimized or resolved by psychologists viewing test results as only one of many pieces of information that must be considered and interpreted over the course of a comprehensive child custody evaluation.

 

Another way to avoid problems when testing is used is for the evaluator to be aware of the standards of practice in the field of child custody evaluations.  For example, the Association of Family and Conciliation Courts (1994), in its Model Standards of Practice for Child Custody Evaluations, offer the following guidelines for psychological testing in child custody evaluations:


1.  Any psychological testing is to be conducted by a licensed/certified psychologist who adheres to the ethical standards of the jurisdiction in which he or she is licensed.

2.  If testing is conducted with adults or children, it shall be done with knowledge of the limits of the testing and should be viewed only within the context of the information gained from clinical interviews and other available data.  Conclusions should take into account the stresses associated with the divorce and the custody dispute.

3.  If psychological test data are used as a significant factor in the final recommendations, the limitations of psychological testing in this regard should be outlined in the report.

4.  Whatever the outcome of the testing, of primary concern to the evaluator should be the parenting skills of the individual parents.  Diagnostic considerations shall be considered secondary to parenting and treatment considerations.

According to Stahl, “These guidelines suggest the need for evaluators to use caution and competence in the administration and interpretation of psychological tests when conducting a child custody evaluation.”
[10]  Otto et. al. identifies three different forms of psychological tests that might be utilized in child custody evaluations: clinical assessment instruments (MMPI-2, MCMI-III, Rorschach), forensically-relevant instruments (Phallus Deception Scales, Test of Memory Malingering, Structured Interview of Reported Symptoms), and child custody-specific assessment instruments (Bricklin Perceptual Scales, Perception of Relationships Test, Ackerman-Schoendort Parent Evaluation of Custody Test).
[11]  Otto et. al. suggest the appropriateness of clinical assessment measures for specific legal questions as those test findings might relate to parenting skills.  Forensically-relevant instruments were noted to be rarely useful, although the Phallus Deception Scales was identified as one possible exception to this opinion.  Finally, forensic assessment instruments that were specifically for custody evaluations were noted to have questionable validity and their use was not recommended by the authors.   

How to Make Challenges if Challenges are Deemed Necessary

Bourg Carter and Sanders cite numerous approaches to cross-examining opposing experts on the issue of selection and interpretation of psychological testing in child custody evaluations.  Among their many recommendations for effective challenges of psychological testing, the authors suggest: 

1) basic knowledge of psychological tests through informative sources such as The MMPI, MMPI-2, MMPI-A:  A Practical Guide for Expert Witnesses and Attorneys in Court 
[12], 

2) hiring a psychological consultant to re-score and re-interpret tests, 

3) carefully questioning experts as to their reasons for test selection or exclusion, 

4) requiring jargon-free responses from experts concerning the test selection and test outcome data, 

5) questioning the reliability and validity of any projective tests utilized, 

6) and asking the expert to provide research that supports their use of the particular test instrument(s). 
[13]


Summary

Although there is not currently a consensus in forensic psychology as to the use and/or selection of tests in child custody evaluations, there does appear to be several themes that have emerged from the professional literature.  If the evaluator is to utilize psychological testing, it is important to make sure the selected tests are relevant to the specific legal question(s).  In addition, they should only consider tests with adequate reliability and validity and standardized on comparable populations.  It is also of importance not to place an over-emphasis on psychological test results as they are only one source of information that should be utilized in a child custody evaluation.  The psychologist should also be prepared to disclose the relevant professional research to justify their selection of tests.  Moreover, the psychologist should be aware of the limitations of the selected tests, note such limitations in their reports, and be able to explain any discrepancies between computer-generated narratives and their own interpretations.  Finally, psychologists should utilize tests with validity scales (objective tests) to assess the examinee’s approach to the test-taking situation.  If evaluators follow the above guidelines and keep abreast of the most recent developments in psychological testing instruments, they are less likely to make erroneous decisions that will adversely affect the participants in child custody.
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Crawford v. Washington:
Implications for Child Witness Litigation in Criminal Cases
By Sherrie Bourg Carter

On March 8th, 2004, the Supreme Court of the United States issued its ruling in the case of Crawford v. Washington.
[1]  The central issue was the Confrontation Clause as it related to the admissibility of a wife’s out-of-court statements.  The case involved a husband who was charged with assault and attempted murder after stabbing a man who he believed had earlier tried to rape his wife.  Both the defendant and his wife gave statements to the police following the incident.

At trial, the defendant claimed self-defense.  His wife did not testify, claiming marital privilege.  However, under Washington state law, this privilege does not apply if the spouse’s out-of-court statements are admissible through a hearsay exception.  Therefore, the state argued that the wife’s police statement should be admitted at trial to contradict self-defense, using the hearsay exception for statements against penal interest.  The defense argued that the admission of his wife’s police statement would violate his constitutional right to confrontation in that there was no opportunity for cross-examination.  The state countered that under Ohio v. Roberts 
[2], the right to confrontation does not bar the admission of an unavailable witness’ statement if the statement either falls under a firmly established hearsay exception or if the statement is determined to be reliable and trustworthy.  The trial court decided to admit the wife’s statement, citing evidence of reliability as the basis.  Although the Court of Appeals reversed and listed reasons why the wife’s statement was unreliable, the Washington Supreme Court upheld the conviction, agreeing with the trial court that the wife’s statement showed evidence of trustworthiness.  

However, in a surprising decision abrogating Ohio v. Roberts, the United States Supreme Court reversed and remanded Crawford, holding that out-of-court testimonial statements by witnesses are not admissible under the Confrontation Clause “unless witnesses are unavailable and defendants had prior opportunity to cross-examine witnesses, regardless of whether such statements are deemed reliable by court ….”  Because the defense had no opportunity to cross-examine the wife, the Supreme Court held that the admission of wife’s police statement at trial violated the Confrontation Clause. 
[3]  

Although the Crawford case itself had nothing to do with a child witness, it has had and will no doubt continue to have implications for child witness cases throughout the country.  Unavailability of a child witness and hearsay arguments are commonly litigated issues in child witness cases.  In fact, a majority of states have established special hearsay exceptions to allow in a child’s out-of-court statement as long as the reliability and trustworthiness of the statement can be established.  Twenty states allow the exception regardless of whether the child witness is or is not available to testify; four states allow the exception only if the child is available to testify; and eight states require the child to be unavailable in order to allow the exception.
[4]  Although these special hearsay exceptions have been repeatedly challenged on constitutional grounds, the challenges have been mostly unsuccessful because the exceptions were drafted to comport with the requirements of Ohio v. Roberts.
[5]  

However, with Crawford now overruling Roberts, the legal landscape of child witness litigation in criminal cases will undoubtedly change.  Although Crawford does not deny that some hearsay is admissible if it falls within a “firmly rooted hearsay exception,”
[6] such as dying declarations, business records, and official records, it does suggest that some of the more “modern hearsay rules” would not have been accepted by the “Framers” of the Constitution.
[7]  In fact, the language and references used throughout Crawford emphasizes that the decision was an effort to correct the failings of Roberts and remain faithful to the original meaning of the Confrontation Clause as it was drafted and eventually established as an integral part of the Sixth Amendment.  Considering these references, Crawford strongly implies that the special hearsay exceptions that were specifically drafted to comply with Roberts would not meet the stringent test now in place under Crawford.

Furthermore, the Crawford decision strongly argues against the procedure of “allowing a jury to hear evidence, untested by the adversary process, based on a mere judicial determination of reliability, thus replacing the constitutionally prescribed method of assessing reliability with a wholly foreign one.”
[8]  Therefore, any of the more modern exceptions that rely upon a judicial determination as to admissibility of hearsay based upon the statement’s reliability and trustworthiness would not likely pass the standard set in Crawford.  This is evidenced by a multitude of references made throughout the decision related to the inherent flaws in what the Supreme Court has now determined to be the malleable and unpredictable standards used to judge reliability since Roberts.  

Some of the strongest negative verbiage referencing Roberts’ use of reliability as the measure of admissibility includes describing it as departing from “historical principles,” a “wholly foreign” method, and “unpredictable.”
[9]  There also are numerous examples cited, showing that courts throughout the country have attached the same significance to opposite facts when making judgments about reliability.
[10]  Using such examples as partial justification for its decision, the Supreme Court determined that Roberts failed “to interpret the Constitution in a way that secures its intended constraint on judicial discretion.  The Constitution prescribes the procedure for determining the reliability of testimony in criminal trials, and this Court, no less than the state courts, lack authority to replace it with one of its own devising.”
[11]  This same view was determined to hold true even in cases in which the hearsay statement may seem “obviously” reliable, with the Supreme Court, Justice Scalia noting, “Dispensing with confrontation because testimony is obviously reliable is akin to dispensing with a jury trial because a defendant is obviously guilty.  This is not what the Sixth Amendment prescribes.”
[12] 

One issue that was not resolved by Crawford is what will be defined as “testimonial” statements.  At a minimum, it specifically includes prior testimony that the defendant was unable to cross-examine, such as at a preliminary hearing, before a grand jury, or at a former trial; affidavits; custodial examinations; and other pretrial statements that would reasonably lead the declarant to believe that the statement might be used later at a court proceeding.
[13]  This clearly includes police interviews/interrogations,
[14] but also is likely to include statements taken by any professional in the context of an investigative or forensic interview, though this has yet to be fully determined.  In fact, the decision specifically noted, “We leave for another day any effort to spell out a comprehensive definition of ‘testimonial,’” thereby leaving the door open for future challenges as to the types of statements that were intended and not intended to be included under Crawford.  

In closing, Crawford should not dramatically affect cases in which child witnesses are available to testify and therefore subject to cross-examination.  The decision makes it clear that when the declarant appears at trial, there are no constraints whatsoever on the use of his or her out-of-court statements.
[15]  However, constitutional challenges can be expected on hearsay statutes that were developed to comport with Roberts and therefore rely solely upon a judicial determination of reliability of the hearsay testimony.  Florida Statute § 90.803(23) is an example of one such statute in that it allows the court to admit hearsay of “a child victim with a physical, mental, emotional, or developmental age of 11 or less describing any [child abuse or neglect, or any unlawful sexual act] in the presence of, with, by, or on the declarant child, not otherwise admissible,” as long as the court finds “that the time, content, and circumstances of the statement provide sufficient safeguards of reliability.  In making its determination, court may consider the mental and physical age and maturity of the child, the nature and duration of the abuse or offense, the relationship of the child to the offender, the reliability of the assertion, the reliability of the child victim, and any other factor deemed appropriate.”  This standard applies regardless of whether the child is available or unavailable to testify (provided that there is other corroborative evidence of the abuse or offense).  It remains to be seen whether this Roberts-based statute and others like it will withstand legal challenges now that Crawford has abrogated Roberts.

Finally, in the few states in which depositions are allowed, a child’s unavailability to testify at trial due to a finding of incompetency or severe emotional harm may not be significantly affected by Crawford in that the child can still be deposed and subjected to cross-examination in that manner.  In fact, a recent Florida decision, Blanton v. Florida,
[16] has held that depositions provide “… a reasonable opportunity to test the veracity of the statement ….”  In its reasoning, the Court explained that “… the primary goal of the Confrontation Clause is to prevent the use of statements not previously tested through the adversarial process.  This goal is ordinarily met when an accused is provided with notice of the charges, a copy of the witness’s statement, and a reasonable opportunity to test the veracity of the statement by deposition.”
[17]  It is fully expected that this ruling will be challenged by defense attorneys at the trial and appellate levels.  However, until these challenges are legally resolved, the current law of the land, when hearsay exceptions and witness availability are at issue, is summarized at the conclusion of the decision: “When testimonial statements are at issue, the only indicum of reliability sufficient to satisfy constitutional demands is the one the Constitution actually prescribes: confrontation.”
[18]
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Hot off the Press

 

Valdespino, Jacqueline M.  (Summer, 2004).  Cross-Examination: The Rules of the Game.  American Journal of Family Law, 18 (2), 87-92.

Brief: This article outlines Irving Younger's Ten Commandments addressing the rules of cross-examination and amplifies upon them.  At the end of the article, the author lists a series of questions for use in cross-examining Guardian ad Litems in family law cases.





Book of the Quarter

This month’s Book of the Quarter is Law, Psychology, and Death Penalty Litigation? published by Professional Resource Press and authored by James R. Eisenberg.  This 2004 book offers straight forward guidelines and practical approaches to cases that are among the most complicated and challenging cases in the field of forensic psychology.  Chapters address the history of the death penalty, significant United States Supreme Court decisions, stages of capital cases, aggravating and mitigating factors, the role of psychologists in death penalty cases, and special issues in death penalty litigation such as mental retardation, competency, sanity, and ethical issues.  





ANNOUNCEMENTS
Dr. Thomas Grisso will be presenting a full-day workshop in Fort Lauderdale, Florida, on January 28th, 2005 entitled, Young Offenders, Mental Disorders, and Immaturity: Challenges for Lawyers and Mental Health Professionals.  For more information, including on-line registration information, please visit our Seminars page.

Authors interested in submitting manuscripts for possible publication in this newsletter are encouraged to review the Guidelines for article submission.  

This month, the newsletter did not run its normal Q & A column because of the number of articles printed in this edition.  However, we encourage anyone with forensically-related questions to e-mail them to Publishing@forensic-experts.net, and we will attempt to answer them in our next edition.




Any comments or questions about this publication can be sent to us by e-mail (Publishing@forensic-experts.net) or mail (200 SE 6th Street, Suite 601, Fort Lauderdale, FL  33301), or we can be reached by phone at (954) 766-8826.   





















































































































































































