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Getting It Right:
Substance Rehabilitation Treatment

in an Offender Population

by

Michael P. Brannon, Psy.D.
(mpbrannon@forensic-experts.net)
One of the most challenging issues facing the criminal justice system involves the appropriateness of sentencing a defendant to substance abuse treatment as opposed to prison.  Such decisions can be weighty indeed.  For the right individuals, being sent to treatment instead of prison can represent a new start toward a bright and positive future.  However, sending the wrong individuals to treatment can result in problems on a variety of levels, including early recidivism, risk of further criminal acts to the community, and disruptions to the treatment programs that are placed in the position of having to accept inappropriate referrals.  The question becomes how to increase the chances of making the “right” referral decisions and reduce the chances of making the “wrong” ones.  The answers to these and other related questions, such as what kind of treatment should be provided, how long the treatment should last, and where the treatment should occur, are never perfect.  However, by knowing certain information about substance abuse, its assessment, and its treatment, attorneys and forensic experts can greatly assist judges in making these determinations.  Such knowledge may also assist attorneys in knowing when they have defendants with good chances of success in treatment.

Finding the “Right” Evaluator: The issues surrounding the diagnosis and treatment of substance abuse are particularly complicated due to a number of factors.  These include the frequent role that drugs/alcohol play in criminal activities,
[1] the high failure rates of most treatment programs,
[2] the issue of dual diagnosis disorders (concurrent mental health and substance abuse disorders), and the poor predictive rates for treatment success.  As a result, the court is often left to rely upon its own intuition as to who “deserves” to receive treatment, and defense attorneys are often perplexed as to whether to advise their clients to assume the risks of being sentenced to a treatment program (i.e., possible violation of probation leading to more serious punitive sanctions) versus serving a straight prison sentence.  However, there are scientifically based studies and data that may be of some assistance for those in positions of making such decisions.  

For example, treatment outcome (degree of success in treatment) is dependent upon numerous factors, such as the type of treatment available, the length of treatment, the primary substance(s) of abuse, the presence of conduct disorder/antisocial personality traits, anger control issues, violence potential, the quality of aftercare services, returning to prior “trigger” environments, educational and/or occupational opportunities available during or after treatment, financial resources, family support, and the presence of a non-substance abusing peer group.  The “right” expert should be aware of these factors and be able to describe to the court which factors, whether absent or present in a specific case, bodes well or bodes badly for treatment prognosis (predicted outcome of treatment).  

Of course, most competent mental health professionals who are familiar with substance abuse populations will have this knowledge and be able to apply it to specific defendants upon proper evaluation.  However, the “right” expert should not only have experience in substance abuse diagnosis and treatment, but training and experience in forensic mental health issues as well.  This specialized forensic knowledge is important because the presentation and motives of substance abusers in a clinical population may be quite different from the presentation and motives of substance abusers in a forensic population.  For example, substance abusers who are not facing criminal charges often present for evaluation with denial or minimization of their substance abuse problems whereas substance abusers who are facing criminal charges often highlight or exaggerate their substance abuse problems in an attempt to avoid or reduce a prison sentence.  In fact, some defendants referred for substance abuse evaluations are primarily (or in some case, exclusively) drug-dealers, though they may claim substance abuse problems in the hope of avoiding legal sanctions.  Therefore, evaluators must be skilled not only in the identification of genuine substance abuse disorders, but also the detection of disingenuous clinical presentations designed to simulate substance abuse disorders.  

 

Experts also should be familiar with specialized interview techniques and proper psychological tests for these types of forensic evaluations.  If techniques and tests designed to assess substance abuse severity and treatment appropriateness in clinical settings are used in forensic settings, the results may often be misleading to the court, not to mention potentially costly and time-consuming.  To avoid this, experienced evaluators should attempt to utilize collateral sources of information to supplement their evaluations, such as interviews with relatives and friends, past treatment records, prior arrests on substance-related charges, and probation/parole records (especially urinalysis testing results).  Such specialized techniques, knowledge, and skills should serve to enhance the accuracy of diagnosis, which in turn should decrease inappropriate court referrals to substance abuse treatment programs based on faulty opinions offered by inexperienced or unskilled evaluators.

In addition, the “right” evaluator should be familiar with the research on the most and least effective forms of treatment available for substance abusing offenders.  For example, evaluators should not utilize a “one-size-fits-all” treatment approach, such as the 12-Step “disease” model, because this approach may not best match the treatment needs of all or even most defendants.  Furthermore, experienced evaluators are less likely to neglect the importance of including appropriate aftercare plans as part of a comprehensive treatment plan.  Making suggestions for the initial phases of treatment (i.e., a lengthy residential program), yet failing to consider the latter stages of care, may result in success in the earlier parts of treatment, but quick relapse upon the defendant’s re-entry to his or her previous environment.  

Finally, the “right” evaluator should be cognizant of any biases he or she may have for or against any particular type of substance rehabilitation treatment.  Since many in the field of substance abuse and treatment often are “recovered” users of substances themselves, their own specific patterns of abuse and treatment may serve to distort their opinions on the optimal intervention services for offenders.  The type of treatment that has been effective for a highly motivated professional with a strong support system, good financial resources, and a great deal to lose from continued substance abuse may be quite different from the type of treatment that would be successful for a marginally motivated individual with no support system, no financial resources, and little to lose by his or her continued abuse of substances.  Similarly, testimony offered by experts who are enthusiastic over their own “recovery” might fail to properly inform the court of the many risks involved in providing treatment to a correctional population.                

Finding the “Right” Defendant: Unlike individuals who voluntarily enter substance rehabilitation programs, defendants are sometimes faced with the option of prison time or accepting a treatment alternative.  For some, this can be a powerful motivator to change and do well in treatment.  For others, this can be a powerful motivator to try and convince an attorney, judge, or evaluator that they want and need treatment when, in actuality, they really just want to avoid a prison sentence.  Making distinctions between those who are truly motivated and those who are not can sometimes be extremely difficult.  However, awareness of certain psychological factors may be of some assistance.  

For example, offender characteristics, relationship patterns, and behavioral tendencies can be extremely important factors in the determining the most appropriate treatment model and the prognosis of that treatment for certain types of defendants.  Such characteristics include age, gender, culture, peer group, prior treatment history, and past legal offenses.  Many offenders with substance abuse problems have established a lifestyle that can be characterized as criminological.  As a result, co-occurring substance abuse and criminal activities tend to become intricately intertwined with little hope of finding the root cause of the connection.  Yet, it becomes vitally important to address both problems in treatment in order to reduce the probability of relapse and recidivism.  

For instance, the presence of Antisocial Personality Disorder (APD) is commonly found in offender populations.  As noted above, it is difficult to separate the cause and effect for these traits in substance abusers (did the substance abuse cause the antisocial traits or did the antisocial traits cause the substance abuse?).  However, the failure to consider these personality types prior to making treatment decisions can lead to critical referral mistakes.  When individuals with APD are placed into the wrong treatment settings (usually settings that are not restrictive enough or in which the program structure is too flexible), this often results not only in treatment failures for these individuals, but also disruptions to the treatment programs that they attend.  This important factor is often overlooked by the courts when making treatment referrals.  

Individuals with APD are known to have more difficulty complying with rules and regulations, tend to defy authority, are prone to manipulation, can be quite superficial in their social interactions, may express aggression at higher rates, and often display increased use of substances.  Therefore, programs for individuals with antisocial personality traits require high levels of structure, inflexible sets of rules and regulations, immediate consequences for rule violations, and limited opportunities for the inadvertent rewarding of manipulative behavior (promotions to senior client positions in the treatment program based upon disingenuous behaviors).  Although the finding of APD should not preclude an offender from substance rehabilitation treatment, the choice of treatment programs must be carefully considered with these individuals so as to avoid many of the above-discussed problems.  For example, if the court decides to place a defendant with APD into a treatment program, the court may want to more strongly consider long-term, behaviorally-based, residential treatment programs or corrections-based programs to ensure the proper structure often necessary for effective treatment outcomes.  

A related problem is the finding of psychopathy in an offender seeking treatment for reported substance abuse problems.  Although psychopathy is not as common as Antisocial Personality Disorder, a large minority of offenders with Antisocial Personality Disorder will be diagnosed with psychopathy.  Individuals who meet the diagnostic criteria for psychopathy tend to be highly manipulative, impulsive, irresponsible, sexually promiscuous, superficial, glib, dishonest, grandiose, and lack empathy for their victims.  Moreover, they are likely to exhibit higher rates of aggression and other destructive behaviors.  

The presence of psychopathy can directly interfere in an offender’s ability to benefit from treatment services and may also interfere in other offenders in the same program obtaining maximum treatment benefits.  For example, psychopaths have been found to engage in more misconduct in institutional settings
[3] and may actually display more negative effects from treatment.
[4]  Furthermore, these individuals are less likely to display substance abuse as their primary problem, although they may often feign this disorder to avoid punitive sanctions for their offenses.  Once in a treatment program, psychopaths can be extremely disruptive to the therapeutic environment due to their ability to manipulate others, challenge established rules and regulations, and assume positions of leadership within the peer hierarchy of the program.  It also is not uncommon for psychopaths to form inappropriate relationships with staff members of treatment programs, resulting in disciplinary actions and possible terminations of program personnel.  As a result, the proper screening for psychopathy should be considered essential in a comprehensive substance abuse evaluation for the courts.  Unfortunately, the ability to conduct comprehensive evaluations in a forensic setting is often severely limited by financial constraints and expedited time frames.  In fact, in some judicial circuits, substance abuse evaluations are not funded, which likely results in increases in the number of inappropriate placement of some offenders and the exclusion from treatment of many deserving indigent offenders. 

On the positive side, there are some characteristics, relationship patterns, and behavioral tendencies that suggest a more favorable prognosis for treatment success.  These include:

offenders without family histories of substance abuse disorders, 

the diagnosis of substance abuse disorders as opposed to substance dependence disorders, 

extended periods of abstinence from substances, 

primary abuse of cannabis as opposed to daily alcohol or opiate abuse, 

a non-substance abusing significant other, 

strong family support, 

periods of work stability, 

absence of antisocial personality traits, 

acceptance of responsibility for substance-related problems, 

insight into the “triggers” for substance abuse, 

lack of violence while under the influence of substances, and 

emotional distress (unrelated to a mental disorder).

The presence of these factors are believed to enhance prognosis.  However, it should be noted that the scientific research in this area is often conflicting in regards to the most salient factors that are predictive of treatment success.       

Finding the “Right” Treatment: 
Finding the “Right” Match - In those situations where the court is considering treatment as an alternative to incarceration, an essential component of the treatment planning is to match, as closely as possible, the specific needs of the defendant to the proper treatment services.  For example, Flakin, Strauss and Bohen identified three levels of treatment interventions (urinalysis only, outpatient counseling, and residential treatment) for probationers in the criminal justice system.  The results of their study indicated that defendants who were properly matched to a treatment delivery system and consistently participated in the intervention were less likely to recidivate.
[5]  In fact, the key factors associated with treatment success and positive outcomes for offenders are routinely found to be the level of treatment restrictiveness, the consistency of outside monitoring (i.e., urinalysis, probation checks), and the frequency of attendance by the treatment participant.  

Finding the “Right” Approach - Individuals who become involved in a chronic lifestyle of substance abuse are often part of a negative peer subculture engaged in the selling of drugs, theft, manipulation, and victimization of family members and/or the community through lying, stealing, and violence.  For this reason, some substance abuse experts believe that treatment for offenders should consist of a lifestyle approach involving four elements: Responsibility, Confidence, Meaning, and Community.
[6]  Like most of the recent, though less well-known programs with impressive treatment outcome statistics, this type of program emphasizes cognitive-behavioral techniques to provide knowledge, change negative thinking, and alter harmful behavioral patterns.  The goals of these cognitive-behavioral programs and other similar treatment programs are to address “the whole person” as opposed to a specific entity (such as a “disease”) through teaching offenders to be responsible for maintaining the community, taking responsibility for their actions, and learning more effective ways of establishing and meeting their own goals.  This is accomplished, in part, through providing offenders with immediate feedback for positive and negative behaviors and delivering immediate consequences for negative behavior (as opposed to waiting to address the problems in therapy groups).
[7]
Of course, the most readily recognized treatment approach for substance abuse is the 12-Step method of Alcoholics Anonymous (AA) and Narcotics Anonymous (NA).  The reason for the popularity of this approach is mostly related to its long history, strong roots in religious doctrine, and mistaken beliefs concerning its treatment success rates.  While this treatment approach is helpful to some individuals, research also has found that 12-Step approaches are often ineffective in reducing the rates of alcohol or drug abuse for treated individuals.  For example, Valliant and his colleagues at Harvard University found that individuals with alcohol abuse problems who participated in AA groups did not display superior abstinence rates over untreated individuals with alcohol abuse problems.
[8]  Interestingly, Valliant, a member of AA himself, did not find length of treatment in AA to be related to treatment outcome (i.e., longer treatment exposure did not produce better results).  He concluded, “… our results were no better than the natural history of the disorder.”  

Other research has found similar results.  In one of the few studies on the effects of treatment for offenders, the Texas Criminal Justice Policy Commission funded research on the treatment outcomes of incarcerated individuals and probationers.  In summarizing the findings of this important research on the effectiveness of 12-Step approaches with offenders, the author noted, “The recidivism rates three years after treatment were exactly the same for those prisoners who had undergone treatment as for those in the no-treatment comparison groups (drawn from the same population): one program had a 42% recidivism rate for both treated and comparison groups, while the other program had a 37% recidivism rate for both the treated and comparison groups.”
[9]  When evaluating the effectiveness of 12-Step treatment for probationers, the author further noted, “Three years after treatment, treated probationers in one program had a 38% imprisonment rate, while members of the no-treatment comparison group and a 35% improvement rate.  In the other program, the treated probationers had a 44% imprisonment rate compared with only a 35% imprisonment rate for the comparison group.”
[10]       

Summary: In closing, it is vitally important that treatment decisions for offenders be based upon individualized needs and anticipation of the environment the particular offender will be returning to upon the completion of their treatment.  Oftentimes, legal professionals tend to view substance abuse as an isolated problem instead of as one problem in a complex web of interrelated assets and deficits.  To ignore the complexity can be a great mistake.  Offenders with substance abuse problems often have problems with domestic violence, learning disabilities, mental illness, financial pressures, poor work skills, serious medical conditions including head trauma, and a lack of family/peer support.  Treatment interventions that focus only upon the issue of substance abuse miss the myriad of problems that might trigger or accompany the abuse of drugs and alcohol.  The fallacy in many of the “single problem focus” approaches is the mistaken belief that eliminating the abuse of substances will result in the elimination of other problem areas.  It is sadly the case that many individuals who are able to successfully complete the residential portion of a substance abuse program quickly relapse upon being exposed to the same “triggers” for their substance abuse in the community.  Therefore, treatment interventions in the formal stages of intervention should ideally include components of education, occupation, money management, stress reduction, avoidance of triggering stimuli, relapse prevention, social skills, refusal skills, and anger management.  

It also is the case that legal professionals sometimes think that the 12-step model of treatment is the best model or the only model for treatment of substance abuse disorders.  While this model may assist some individuals, the research thus far suggests that success rates are not as good as some may think.  Due to a variety of factors, cognitive-behavioral approaches to substance abuse treatment may be the better option for offenders.  However, in the end, the key is to attempt to find a treatment model that best matches the need of each defendant rather than sending all offenders who are deemed to be “deserving” of treatment to the most well-known, longest running, or most popular program.  

Finally, although relapse is an expected occurrence in substance rehabilitation treatment, the implementation of strategies designed to reduce the probability of relapse are essential in effective treatment planning.  As long as the courts are in positions of sending certain offenders to substance abuse treatment as opposed to or in addition to incarceration, it is essential for evaluators and treatment providers to utilize integrated approaches that are based upon scientific outcome studies.  In the absence of such approaches, offender with substance abuse problems may be unnecessarily penalized by a far less than effective treatment delivery system.               




 

The Strengths and Weaknesses of Memory for Conversations:
Implications for Hearsay Testimony
by Sherrie Bourg Carter, Psy.D.
(sbcarter@forensic-experts.net)
Although the recent Supreme Court ruling in the case of Crawford v. Washington
[1] has had an impact on the admissibility of testimonial out-of-court statements in some circumstances, there remain many circumstances wherein attorneys on both sides of a case attempt to admit out-of-court statements that do not clearly fall under the parameters of Crawford.  For example, nontestimonial statements, nontestimonial excited utterances, and statements made for medical diagnosis or treatment all represent circumstances where judges are expected to determine whether these out-of-court statements are admissible as hearsay.  Other circumstances where this issue is commonly encountered involve the special hearsay exceptions that exist in many states which permit hearsay testimony in child abuse cases upon a judicial determination that the out-of-court statements show evidence of reliability and trustworthiness.

Arguments against reliability of out-of-court statements often involve criticisms of the interview and interrogation techniques used by those taking the statement.  These arguments are supported by research that has shown that statements, particularly children’s statements, are more reliable when proper interview techniques are used (i.e., open-ended questions, age-appropriate questions).
[2]  Research also has shown that when making reliability determinations, it is important to not only consider what was ultimately said by the interviewee (the “statement”), but also the context in which the statement was taken and the exact questions/comments/wording used by the interviewer that led to the statement.  For example, a mother may report that her five year old daughter told her, upon returning from a visit with the child’s father, that “Daddy put his hand on my pee-pee and it hurt really bad.”  However, the reliability of that recollection may be judged very differently depending on whether the actual “statement” was made under Scenario 1 versus Scenario 2:
Scenario 1:
Mom:  Hi Jill!  How did your visit go with Daddy today?
Jill:  (breaking into tears)  Daddy put his hand on my pee-pee and it hurt real bad.
Scenario 2:
Mom:  Hi Jill!  How did your visit go with Daddy today?
Jill:  (normal tone)  Fine.
Mom:  Did he do anything with you?
Jill:  Yeah, we went to the park and I got real dirty so I got a bath.
Mom:  (angry tone) He gave you a bath?  He’s not supposed to give you baths.
Jill:  (concerned tone)  Well, I didn’t want a bath.  He just did it.
Mom:  Did he touch you anywhere he wasn’t supposed to when he gave you the bath?
Jill:  No … (mom looks skeptical) … I don’t think so … (mom looks more skeptical) … maybe.
Mom:  (mom gets tears in her eyes)  Did he touch your pee-pee at all?
Jill:  Yeah, when he was washing me.
Mom:  What did he touch it with?
Jill:  His hand I guess.  I don’t remember that well.
Mom:  (mom crying)  Did it hurt when he touched you there?
Jill:  Yeah, a little.
Mom:  How did it make you feel bad?
Jill:  Yeah.
In both scenarios, the mother’s recollection of the conversation being about the child’s father touching the child’s “pee-pee” with his hand, it hurting, and it feeling bad were discussed.  However, the reliability of that recollection is very different.  In the first scenario, the mother fairly accurately recalled what the child actually said.  However, in the second scenario, the recollection contains the “gist” of what was discussed, but the context of the conversation and the exact wording of both the mother's and the child's statements are absent from the recollection.  In actuality, what the child said was mostly in response to leading and inappropriate questions and non-verbal reactions on the mother’s part.   
In a courtroom setting where the issue of hearsay is being argued, these distinctions should be known to the judge because they could be critical in a determination of hearsay admissibility.  In most situations involving hearsay testimony, the expectation of the hearsay witness is that he or she will accurately remember and report both what was said by the declarant and what questions and comments were used to elicit the statement.  The judge is then expected to consider this testimony and determine if it meets the standard of trustworthiness and reliability expected for hearsay.  Therefore, a critical question becomes – how well do people remember conversations?
The research on this subject suggests that it depends on what type of recollection is claimed by the hearsay witness.  It appears that accurate recollection of the general content (“gist”) of a conversation is fairly good.  However, as individuals attempt to provide more and more details about the conversation, accuracy suffers.  It also appears that recollection of verbatim questions and answers is likely to be the most faulty.  This seems to hold true for nonprofessionals and professionals alike.
[3]
For example, in a study by Bruck, Ceci, and Francoeur, mothers were asked to interview their 4-year-olds about a structured play activity that occurred minutes before while the mothers were away.
[4]  Half of the mothers were told beforehand that the study was a memory experiment and that they would be asked to remember details of their conversations with their children, including the exact words used during their interviews; the other half were not forewarned.  A few days later, the mothers were asked to recall the content, structure, and exact wording used during the interview.  

Results found that forewarning did not improve performance.  In addition, mothers’ memories for general content or meaning were found to be better than their memories for exact wording or structure of the conversation.  A large majority (88%) accurately recalled the “gist” of the conversation on free recall, though their reports tended to be incomplete both for content and the structure of the conversation.  In fact, these mothers reported only between 5% and 66% of the details from the original conversation, omitting major parts of the conversation, some of which were central to the event about which they were interviewing their children.  Their recall of the structure of the conversation was equally poor with only 47% of all free recall utterances accurately mirroring the structure of the interview.  Furthermore, mothers recalled only 16% of the major questions they asked of the children.  In addition, the results found that the mothers had difficulty recalling how the information was elicited from their children, whether their children’s statements were spontaneous or prompted by leading and/or repetitive questioning, and the source of the specific utterances (whether the words were spoken by them or their children).  

Such findings have obvious implications for legal arguments on the admissibility of hearsay of laypersons, such as parents and friends, when the question of reliability and trustworthiness is at issue.  However, in many cases, the witnesses who are presented to offer hearsay testimony are trained professionals.  Is it reasonable to compare the results of mothers’ memories for conversations with their children to professionals who are trained to interview witnesses?  Some would argue no, but research suggests otherwise.  

In a study using experienced professionals
[5] as the interviewers, results found that even well trained professionals do not do very well at recalling details of their interviews with children.
[6]  These professionals were asked to interview preschoolers about a previously experienced event.  Immediately after the interviews, the interviewers were asked to recall their interviews.  Their recollections were then compared to actual interview transcripts.  
On average, interviewers accurately recalled 83% of the major event activities, 65% of the event details, and only 20% of specific interview questions and answers.  These results suggest that immediately after an interview, most interviewers are able to accurately recall the general “gist” of the information described during the interview, but less likely to recall specific details and highly unlikely to recall specific verbatim questions and answers.  In fact, very few were able to give even a two- or three-word verbatim report of what the child said.  The researchers concluded that even immediately after an interview, trained interviewers omitted important information that occurred during the interview with the majority of the specific wording and content of questions and answers being lost.  Such results suggest that, despite what interviewers may think or even say under oath, their recollections of details from the interview are likely to be incomplete at best and they are very unlikely to be able to accurately recall verbatim exchanges between themselves and the children they interview (unless, of course, the interview is taped).

These findings highlight the importance of proper documentation of interviews.  In legal cases, parents, witnesses, and/or interviewers are sometimes asked years later to recall specific details about a statement made to them, including the types of questions asked and the answers given.  In that studies, such as the two described above, have found that recollections of details important to the interview are incomplete shortly or immediately after an interview, the passage of time certainly cannot be expected to improve on this.  This is particularly important when the issue of hearsay is raised in a legal case and a finding of reliability must be made.  Based on the above-cited research, it appears that unless the witnesses/interviewers documented their interviews, their memory of specific details of conversations and verbatim questions and answers is very likely to be incomplete and faulty.  

This, of course, raises questions about the methods of documentation.  Are notes adequate or should the interviews be taped in order to make the best determinations of reliability?  The answer is that notes may be better than nothing at all, but notes are not without problems.  In fact, written documentation has been shown to be incomplete and sometimes distorted.
[7]  

In a study conducted by Michael Lamb and his colleagues, it was found that much of what an interviewer and a witness discuss during an interview, including information directly related to forensically relevant allegations, is not described in notes even when the notes are taken contemporaneously with the interview.
[8]  In the study, children were interviewed by experienced forensic interviewers.  The interviewers’ notes (which were taken contemporaneously with their interviews) were then compared with actual tapes of these same interviews.  Results found that over half of the total utterances made during the interviews did not appear in the interviewers’ notes.  The notes also failed to document one-fourth of the forensically relevant details reported by the children.  Furthermore, the results found that the notes misrepresented the questions/statements used to elicit information from the children.  Closed-ended questions tended to be characterized as open-ended questions, and suggestive statements/questions were often unrecorded in the notes.  

These results suggest that notes are likely to mostly contain only information that the interviewer considered important at the time of the interview, which may not necessarily be what the legal professionals who later become involved in the case consider important.  Furthermore, any bias on the part of the interviewer may affect what gets written down and what does not.  In short, notes can omit important details and/or include inaccurate information.  In addition, because it is virtually impossible for interviewers to write down every word during an interview, there will not be a verbatim record of each question and answer spoken during the interview.  This has been shown to be true even when a two-person team is used (one person conducting the interview and the other attempting to take “verbatim” notes of the interview).
[9]  

Such findings underscore the superiority of electronic recording in cases where the content and structure of an interview is critical, which is often the situation in legal cases.  The ability to review a complete transcript of recorded interviews or the actual recording itself allows other investigators or interested parties in the case to evaluate whether interviewers used proper methods and techniques with witnesses.
[10]  For these reasons, actual recordings can be invaluable to the attorneys litigating the case as well as the court when determining what statements should and should not be permitted at trial.  To avoid problems associated with disclosure (many victims do not always report all the facts or details of their victimization in one interview), ideally all forensic interviews should be recorded.  To not do so, jeopardizes the legal case from a hearsay perspective in that it places the judiciary in the difficult position of attempting to make determinations of trustworthiness of the hearsay without a reliable foundation upon which to make such determinations. 



Q & A
Sherrie Bourg Carter and Michael P. Brannon

The following questions are from readers of The Bottom Line.  If you have any forensic psychology questions, please feel free to send them to us via e-mail – publishing@forensic-experts.net.  We thank you for your questions and ongoing interest in our publication.

Question: As an assistant state attorney in Florida, I have been involved in several cases in which the defense alleged that their client (defendant) should be considered for a downward departure in sentencing due to depression.  Is depression really what the law requires - “a major mental disorder that is separate and apart from a substance abuse disorder that requires specialized treatment?”  As one of our judges noted in one of these downward departure hearings, “Don’t we all get a little depressed once in awhile?”

Answer: We have both been in situations where this same type of question was asked both on and off the record by many key courtroom personnel.  The short answer to your first question is – it depends.  The answer to the second question is yes – everyone gets a little depressed once in a while.  However, there are many different types of depression with varying levels of severity.  Some types of depression are normal, such as the normal sadness felt after losing a loved one or an important relationship.  Some types of depression are not normal or they extend beyond what would normally be expected for certain life experiences.  There also are many mental health disorders that include depression as one of the symptoms.  The DSM-IV-TR 
[1] contains a prominent section on Mood Disorders that lists various forms of affective (feelings) disturbances, including Major Depressive Disorder, Dysthymic Disorder, Depressive Disorder Not Otherwise Specified, Bipolar Disorders (Type I and Type II), Cyclothymic Disorder, Bipolar Disorder Not Otherwise Specified, Mood Disorder due to a General Medical Condition, Substance-Induced Mood Disorder and Mood Disorder Not Otherwise Specified.

Determining whether the degree of depression an individual is experiencing qualifies as a “major mental disorder unrelated to substance abuse” for the purposes of downward departure depends on a number of factors, but mostly it depends on the severity of the depression-related symptoms, the length of time the symptoms have been present, and in at least one case the cause of the depression.  For example, Substance-Induced Depressive (Mood) Disorder would not qualify because the depression is not unrelated to substance abuse in this condition.  In addition, there is a diagnosis known as Adjustment Disorder with Depressed Mood, which is not considered a major mental disorder, and therefore would not likely meet the legal standard required for downward departure for mental health reasons.  

However, when the symptoms are severe enough and have been present long enough to meet the DSM-IV-TR criteria for a severe Axis I mood disorder, such as Major Depressive Disorder, this would qualify as a major mental disorder separate and apart from a substance abuse disorder.  Under these circumstances, the depression by itself or in combination with other symptoms (e.g. – mania, anxiety, psychosis) can be a debilitating condition that directly interferes in a person’s ability to function at school, work, and social settings.  It can disrupt sleep and appetite patterns, interfere in sexual desire/functioning, and cause physical symptoms.  It also can interfere in one’s ability to concentrate, make sound judgments, and solve daily problems.  Moreover, depression is often a factor in suicide attempts, thoughts of self-harm, loss of enjoyment of life, feeling overwhelmed, and an overall sense of hopelessness.  

Unlike the normal course of sadness that usually accompanies life events, such as job loss, death of a family member, divorce, or financial loss, Major Depressive Disorder and other types of Axis I disorders related to severe depression are more severe in emotional intensity, longer in duration, and more resistant to social support.  Although most people experience sadness in their lives, the majority of people do not suffer from clinical depression.  As one patient in a psychiatric hospital described depression, “It is like having a 100 pound weight on my back all the time.  Some days I can do the things I need to do with effort, but most days I just can’t find the energy or motivation to do anything.”  This type of severe depression can have as much negative impact on a defendant’s life as any other major mental disorder proposed for the purposes of downward departure or other sentencing considerations.        

Hot off the Press

Violence Against Women: Identifying Risk Factors, National Institute of Justice, Research in Brief, November, 2004
 

Are sexual and physical abuse in childhood and adolescence risk factors for being a victim of violence against women in adulthood?  This report summarizes two studies that used different methodologies and samples to determine the extent to which physical and sexual abuse as a child or adolescent contribute to later abuse.  In one study, researchers followed college women and men for 4 years, asking them questions about past and current victimization each year.  In the other study, researchers asked urban, low-income, mostly black women who had substantiated child sexual abuse about their adolescent and adult victimization.  Despite different methods and samples, the findings were remarkably similar: Being sexually or physically abused both as a child and as an adolescent is a good predictor of future victimization. Child sexual abuse on its own, however, did not predict adult victimization. Women who were victims of both sexual and physical abuse before adulthood were more likely to become adult victims of physical or sexual abuse than women who had experienced only one form of abuse or women who had not been early victims of abuse.  Click here for the full brief.
 



Book of the Quarter

This month’s Book of the Quarter is James N. Butcher's updated book, A Beginner's Guide To The MMPI-2.  As in the first, this edition provides an easy-to-read, yet thorough introduction to the Minnesota Multiphasic Personality Inventory Revised (MMPI-2), the most widely researched and broadly used personality test.  This primer, written by one of the authors of the MMPI-2, was written for non-psychologist professionals who need a quick overview of the test and for students of clinical and personality assessment who need a reliable introductory text.  Using clear and nontechnical language, Dr. Butcher explains how the MMPI-2 was developed to describe and predict behavior in a range of clinical settings.  He also describes the various scales on the MMPI-2 as well as strategies for drawing information from them.  In addition, this revised edition contains updated descriptions of the MMPI-2 scales and describes and illustrates several new measures. The case illustrations have been expanded to help readers better understand the test interpretation process.  Information about procedures and issues in the assessment of minorities was also broadened.  The book is published by the American Psychological Association. 

 


ANNOUNCEMENTS

Don't forget that IBSL is sponsoring a full day seminar by Dr. Thomas Grisso, entitled Young Offenders, Mental Disorders, and Immaturity: Challenges for Lawyers and Mental Health Professionals.  The seminar will be at the Renaissance Hotel in Fort Lauderdale, Florida, on January 28th, 2005.  Dr. Grisso is the leading expert on youthful offenders and we are pleased to have him presenting on this important topic.  Law Professor Michael Dale of Nova Southeastern's Shepard Broad Law School also will present during the lunch hour on the ethics of working with young offenders.  Lawyers are approved to receive 8 hours of CLERs, including 2 Ethics credits.  Psychologists and social workers receive 7.5 hours of CE credits, including 2 Ethics credits.  IBSL is an approved sponsor of APA and NASW for offering continuing education workshops.  On-line or phone registration (954-766-8826) is available.  Credit cards, checks, or purchase orders are accepted for registration fees.  

Requests for Seminar Topics for 2005

The Training Division of IBSL is currently seeking suggestions from our readers as to seminar topics they would like to see addressed in 2005.   If anyone is interested in suggesting ideas or speakers for other forensic workshops, IBSL would be happy to consider them.  Please send your ideas to training@forensic-experts.net.

Want to Submit an Article for The Bottom Line?
The Bottom Line is a quarterly e-mail publication received by judges, lawyers, and mental health professionals throughout the country.  If you are interested in submitting an article for consideration in an upcoming issue, please review our manuscript guidelines and submit your article in Word format via e-mail to publishing@forensic-experts.net.  

Any comments or questions about this publication can be sent to us by e-mail (publishing@forensic-experts.net) or mail (200 SE 6th Street, Suite 601, Fort Lauderdale, FL  33301), or we can be reached by phone at (954) 766-8826.     
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