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Introduction
Mental Health Experts in the Legal System:
Controversies and Realities

Expert witnesses have been a part of the legal system for just about as long as there has been a legal system.  In their earliest forms, expert forensic opinions were offered by medical experts to help resolve legal issues.  The most well-known historical case involving mental health expertise was the M'Naghten case, which set the basis for which common-day insanity determinations are made.1  Although it took a long time for the courts to recognize that medical experts were not the only ones with the requisite knowledge and training to offer expert opinions, once psychologists became recognized and accepted by the legal system, it didn't take very long for them to a prominent fixture in mental health cases.2  Today, in fact, it is common to see more psychologists in the legal system than psychiatrists.  Social workers also are becoming more and more common in forensic cases. 

It also is true that, regardless of the actual profession (psychologist, psychiatrist, or social worker), mental health witnesses have become a central part of many types of legal determinations.  In fact, it could be said that the legal system has become, to a large degree, dependent on mental health experts.  For example, a defendant must be competent to stand trial.  If not, the case cannot legally proceed.  Competency evaluations are conducted by mental health experts.  Another example - insanity.  Insanity is a legal defense, which typically involves mental health experts who offer opinions as to whether the defendant, at the time of the alleged crime, met the legal standard for insanity.  It also is rare to see a death penalty case these days where a mental health expert isn't retained to assess the defendant to determine if there are any mental health mitigators.  And this dependency on mental health experts is not contained within the criminal justice system.  Family law cases, particularly those involving child custody and termination of parental rights, commonly utilize mental health experts to offer the court opinions on these issues.  Civil litigation also frequently relies upon mental health experts to assess emotional damages.  There are many other examples, all of which demonstrate how broadly mental health issues have infiltrated and have become a central part of the legal process.  

Of course, as the simple principle of supply and demand would predict, when there is this type of demand, professionals are flocking to provide the supply.  Whereas ten years ago, it was difficult to find a psychology graduate training program or internship opportunity that offered forensic training, today there are numerous forensic training opportunities for psychology students.  In addition, even those without forensic training are drawn to the legal system, often in an attempt to supplement their income, which has dwindled as a result of managed care.  Finally, societal changes, such as mandatory child and elderly abuse reporting laws, domestic violence awareness campaigns, and high profile sexual harassment cases, have brought more mental health experts into the legal system than ever before.3  Yet, how much of the testimony and opinions offered is scientific and how much is subjective and biased clinical judgment?  And how reasonable are society and the legal system in their expectation that judges can do a good job serving as gatekeepers of what should come in and what should be kept out?

This special edition of The Bottom Line is dedicated to addressing a few of these thorny, yet important issues.  When life and death decisions, parental rights and custody of children, risk of releasing a convicted sex offender to the community, and other life-changing decisions are judged, in part, on the evaluation and opinions of mental health professionals, these questions are important to ask and the answers are important to know.  We begin with an article on expert testimony in general and how Frye and Daubert do not always prevent unreliable testimony from entering the courtroom.  The second article addresses the always controversial use of anatomical dolls in child sexual abuse interviews.  Finally, we end with an article on psychological tests in the legal system - separating the wheat from the chaff.  Although these areas only represent a small fraction of the types of testimony offered by expert witnesses, it is hoped that they will serve to open the door for further consideration of what is junk and what is science.
 

1 M'Naghten, 10 Cl. & F. 200, 8 Eng. Rep. 718 (H.L. 1843).
2 Jenkins v. United States, 307 F.2d 637 (1962).
3 Joseph McCann, Kelley Shindler, and Tammy Hammond, The Science and Pseudoscience of Expert Testimony.  In Lilienfeld, Lynn, and Lohr (Eds.), Science and Pseudoscience in Clinical Psychology, pgs. 77-108  (2003). 

Expert Witness Testimony: Do Frye and Daubert Keep Out the Junk?
The two legal standards that currently govern the admissibility of expert testimony are the Frye standard, which comes from a 1923 decision in the case of United States v. Frye1 and the Daubert standard, which is a 1993 standard stemming from the case of Daubert v. Merrell Dow Pharmaceuticals, Inc.2  Neither of these cases revolved around mental health expert testimony, but one of these two standards, depending on which jurisdiction the testimony is being offered, governs how judges are expected to determine the admissibility of all expert testimony, including mental health testimony.  Daubert is the current standard in all Federal cases and in states that have adopted it, whereas Frye remains the standard in a few states, such as Florida.  

Under Frye, the court needs to determine one issue - whether the procedure, principle, or discovery upon which the expert testimony is based has gained general acceptance in the field to which it belongs.3  Under Daubert, the court needs to determine four issues: 1) whether the procedure, principle, or theory upon which the testimony is based can be tested to determine its validity; 2) whether it has been subjected to peer review; 3) whether there is a known or potential error rate; and 4) whether it has gained general acceptance in the field to which it belongs.4  The Daubert decision and those that followed it5 gave trial court judges broad discretion in accepting or rejecting expert testimony depending upon whether it was found to be adequately supported by data.

In comparing the two standards, it appears that the Daubert standard would present a more difficult challenge for experts to meet and many speculated that this new standard would cut out much of the “junk science” that was being offered in courtrooms across the country.  However, the end result, regardless of the stringency of the legal standard, is that human beings, who happen to be judges and who have varying levels of knowledge and training in science and scientific methods, are making these determinations in the thousands of courtrooms across the country.  Even with the best of intentions, there undoubtedly will be misunderstandings not only as to what the standards require, but also as to how much and how well the expert testimony applies to the standards.  Such determinations may be particularly difficult in cases involving mental health and the human mind.  There are several reasons for this.

Societal Expectations: There is a strong pull in our society (and therefore in our legal system) to want quick and definitive answers to perplexing questions.  We are a society with limited tolerance for uncertainty and there is an unrealistic expectation that “experts” will be able to provide “the answer” to whatever the perplexing problem is.6  However, the reality is that there is little certainty when it comes to human beings and their emotions, behaviors, and thoughts.  If the questions we all want answer to were easy, then they wouldn’t be perplexing.  “Was Mr. Jones breathing when he stabbed his mother 100 times” is an easy question to answer and there should be no variability in the answers.  In contrast, “Was Mr. Jones insane when he stabbed his mother 100 times?” is a perplexing question that can be affected by legal, societal, cultural, and psychological variables.  Therefore, there is bound to be variability in the answers.   

Of course, it is normal to want “the answer.”  In fact, it can be reassuring and appealing, especially to those in the legal system, when an “expert” steps into a case and is willing to offer “the answer” to some of the most challenging questions facing our society today.  Consider these scenarios: 

· A judge asks, “If I release this defendant who was arrested for beating up his elderly mother, will he be violent while on release?”  The expert answers, “Judge, my evaluation of the defendant leads me to conclude that he will not be violent if released to the community.” 

· Another judge wants to know if a convicted sex offender will reoffend against another child if released from custody.  The expert testifies, “My interview with the defendant and the results of his psychological testing lead me to conclude that this man will not sexually reoffend.”

· Another judge wants to know what the chances are that the defendant will successfully complete a residential substance abuse program if sent there as opposed to prison.  The expert answers, “Judge, there is a 95% chance that this person will successfully complete treatment.” 

All of these experts, if asked, would almost certainly answer that their conclusions are based on reliable data.  Some would justify the conclusions by saying they have 25 years of clinical experience (also known as the “I am the doctor so I just know these things” explanation).  Some would say that the professional literature supports their position.  Some may even cite references, such as books and articles.  

However, saying it doesn’t necessarily make it so.  For all three answers offered above, there is no scientific basis to support such overreaching conclusions.  Psychological science simply has not advanced to the point where we are able to make such predictions.  

Of course, many forensic experts reading this will say to themselves, “Well, no competent expert would ever offer such testimony,” but if you’ve been practicing long enough and if you’re honest with yourself, you know it’s true.  We’ve all seen transcripts, read professional reports, heard testimony, or heard accounts of professional witnesses who make such claims.  And the truth is that unless these “experts” are challenged and discredited, they will be hired again and again because they are willing to give “the answers” that all too often produce a “win” for their “side.”  But forensic experts are not supposed to have a “side.”  It’s the attorney’s role to be an advocate; forensic experts are supposed to be objective, providing their data and opinions in an unbiased fashion and letting the attorney who retained them make the call as to whether that those opinions would be helpful to their side of the case.  

Biases: There also are biases, in some cases personality-based and in some cases financially-based, which motivate some mental health professionals to advocate for their positions and findings, even when there is little scientific evidence to support them.  We all have heard of these individuals, too.  They’ve never found a defendant to be legally insane at the time of a crime or they’ve never interviewed a child who wasn’t sexually abused or they’ve never evaluated a woman who wasn’t battered.  In such cases, there may well be scientific evidence to support a theory or procedure as is required by Daubert, yet the probability that everyone they’ve ever evaluated fits into the same mold is so remote that it is not likely to happen in the real world.  However, judges may not be aware of these biases, and some experts may be so convinced of and entrenched in their positions that they may not recognize or acknowledge their bias.  

Controversy within the Field: Finally, judicial determinations of admissibility are made more difficult because there is considerable controversy within the field of mental health itself regarding certain issues that have become a common part of legal proceedings.  One such example is the controversy over recovered memories of abuse.  Another is over the use of projective tests, such as the Rorschach. Yet another is over the assessment and “treatability” of sexual offenders.  The list goes on – use of anatomical dolls in sexual abuse interviews, whether substance abuse is a disease or a choice – and a diligent attorney could find one “expert” who will testify “yes” to Frye and Daubert-related questions while another equally diligent attorney could find an “expert” who will testify “no” to the same questions.  So if the “experts” cannot come to a consensus within their own professions, how are judges suppose to make reliable determinations on these matters?  

The truth is that there are no simple answers.  There is no simple equation that can be plugged into a computer and the “score” determines if the testimony is adequately scientific or reliable enough to be admitted.  However, there are some avenues that legal professionals can explore to help them determine the issues required by Frye and Daubert without having to solely rely upon what the expert witness says about the reliability of his or her own work at an admissibility hearing.

Professional Standards: All mental health professional have professional standards by which they are expected to abide.  In psychology, they are the Ethical Principles of Psychologists and Code of Conduct published by the American Psychological Association.7  In addition, forensic psychologists are expected to practice within the bounds of the Specialty Guidelines for Forensic Psychologists.8  Both of these documents advise psychologists to be truthful and forthright in the written and verbal information they provide to others and to take steps to assure that their work is not misrepresented or misused.  This is particularly true in legal proceedings where the risk of being misunderstood or having data misused could be life-changing for the examinee (i.e., child custody cases, death penalty cases, commitment or risk assessments).  Similar guidelines and standards are written for social workers9 and psychiatrists.10  In fact, there is a website, http://kspope.com/ethcodes/index.php, that offers links to ethics codes and standards for most mental health professions along with forensic specialty guidelines for certain professions.  Therefore, a first step in judging the work of a mental health expert is to become familiar with the code of conduct within that particular profession and determine if the expert’s work complies with what their profession expects of them.

Learned Treatises: All professions have learned treatises which typically guide work in those professions.  According to McCann, Shindler, and Hammond, learned treatises are “published research, texts, or summaries that are often used to reflect consensus agreement within a particular field against which a particular expert’s statements, opinions, and methods can be compared.”11  For example, although it is not without criticism, the Diagnostic and Statistical Manual of Mental Disorders, Fourth Edition, Text Revision (DSM-IV-TR)12 would be considered a learned treatise for mental health professionals with respect to diagnosing mental disorders.  

Most attorneys are familiar with or at least have heard of the DSM-IV-TR because it is cited frequently to support the expert opinions offered by mental health professionals who testify about a particular legal issue (i.e., insanity, competency to stand trial).  However, most are probably not aware that before even beginning to discuss the mental disorders described therein, the DSM-IV-TR warns of the “significant risks” of misuse and misunderstanding when the DSM-IV is used for forensic purposes.  The warning specifically states, “These dangers arise because of the imperfect fit between the questions of ultimate concern to the law and information contained in a clinical diagnosis.  In most situations, the clinical diagnosis of a DSM-IV mental disorder is not sufficient to establish the existence for legal purposes of a ‘mental disorder,’ ‘mental disability,’ ‘mental disease,’ or mental defect,’” which are the terms typically used in the legal system to establish standards for mental defenses or findings.13  Therefore, experts who rely upon DSM-IV diagnoses, criteria, and textual descriptions should be able to intelligently describe to the court the limitations and risks of its use.  If not, the attorney can use the DSM to show the court that the expert is not familiar with the limitations in his/her own field.

There also are other texts that most would accept as learned treatises in the field of forensic psychology, such as Melton, Petrila, Poythress, and Slobogin’s book, Psychological Evaluations for the Courts.14  In addition, there are learned treatises for certain types of forensic evaluations, such as Thomas Grisso’s book, Evaluating Competencies,15 and for certain psychological tests, such as John Graham’s book, MMPI-2: Assessing Personality and Psychopathology16 or Roger Greene’s book, The MMPI-2: An Interpretive Manual.17  For Wechsler Intelligence Testing, the manuals that accompany the tests or Jerome Sattler’s texts18 on intelligence testing are commonly considered learned treatises.  The point is that if attorneys can point out, using these learned treatises and/or by consulting with experts in that particular field, that the expert being offered to the court did not follow the guidelines or procedures outlined in the learned treatises, testimony may be legitimately excluded on that basis.  

However, there has to be motivation on the part of the legal profession to test the expert’s knowledge of the professional standards and proper procedures in his or her field of practice.  In many cases in our jurisdiction (Broward County, Florida), where Frye is the standard, Frye hearings are rare; and when they are held, the expert witness (whose procedures are being challenged) is the one expected to inform the court as to whether the procedure, tests, or methods he or she used are “generally accepted” in the field.  What are the odds that the expert who used these procedures, tests, or methods is going to testify that they are not generally relied upon?  Some attorneys believe that there will be a Perry Mason moment, where their precise questions will cause the expert to admit the methods are not generally accepted.  However, this is rarely if ever the case.  Psychologists know their field better than most attorneys (with the possible exception of dually-degreed attorneys – J.D./Ph.D.) and usually are able to provide examples of texts or articles that mention something about what they are testifying about, whether it is the main thrust of the text or peripherally mentioned.  Few attorneys are prepared to challenge this type of specific testimony because they typically do not have the book or article being referenced.  Therefore, the judge is left to decide, in many cases, based only on the testimony presented by the expert who has an interest in being qualified and accepted as an expert. 

Finding the Time to Investigate: The legal system is bursting at the seams.  Judges’ dockets are jammed with cases.  Attorneys’ caseloads often are more than one person can reasonably handle.  Therefore, with the possible exception of major crimes (i.e., homicides) and high profile cases, it is not uncommon for judges and attorneys to go into hearings with little to no preparation – probably not something anyone would readily admit, but it happens.  As a result of the overload, it is difficult for judges and attorneys to prepare in advance for a specific type of hearing, such as a Frye or Daubert hearing.  However, for the reasons described above, preparation can be critical to an attorney’s success or failure at such a hearing.

One way to prepare is to investigate the procedure, tests, or opinions being offered.  With the intense interest in the field of forensics these days, it is relatively easy to find articles and books devoted to just about any forensic subject.  Of course, the authors should be checked out to make sure they are qualified to write on the subject.  However, many professional journals and texts are peer reviewed and therefore should reduce the amount of “junk.”  Most books and articles also cite references, and those specific references can be obtained to see the findings on a particular issue being addressed by the book or article.  There also are several books written specifically on the gaps between science and certain types of procedures, tests, or testimony.  Examples include Lilienfeld, Lynn, and Lohr’s book, Science and Pseudoscience in Clinical Psychology19 and Wood, Nezworski, Lilienfeld, and Garb’s book, What’s Wrong with the Rorschach?20    

In addition, legal research should be done to determine if the types of procedures, tests, or opinions being proposed have been legally challenged in other cases and what the outcome was.  If the testimony was accepted, was there a dissent or did the court note any concerns about the testimony despite ultimately allowing it?  If the testimony was not accepted, why?  Examples of two controversial concepts that have variable histories of acceptance by the courts are Parental Alienation Syndrome (PAS) and Child Sexual Abuse Accommodation Syndrome (CSAAS).  

Some attorneys also research the expert witness in a variety of ways.  Some obtain transcripts of the expert’s prior testimony on subjects related to the subject at issue in a pending case.  Some contact colleagues in the expert’s jurisdiction to get an idea of the expert’s reputation in the area.  Some research the expert’s licenses to see if the expert was ever sanctioned by his or her licensing board.  In some cases, these types of searches have turned up interesting findings, such as one witness who claimed to have a doctoral degree that she did not actually have and another who claimed to have held an academic position that she never held.

In addition, many experts have published articles and books in their fields of interest.  Some attorneys obtain copies of these publications to look for conflicts between the opinions or positions being offered in the pending case and the opinions or positions the witness took in other cases.  It should be noted that conflicting opinions in different cases is not always the “silver bullet” the attorney believes it will be.  The apparent conflict may be the result of differences in the evidence and data in the cases.  However, a competent expert should be able to explain these differences and support their positions with sufficient data.  

Finally, at a minimum, attorneys should request a copy of the expert’s curriculum vitae and judges should review the vitae.  Curriculum vitas are professional resumes, which are supposed to outline the expert’s formal degrees and education, work history, publications, and other professional experiences.  Although rare, there have been cases where experts’ vitae’s document degrees, education, licenses, work history, or other professional experiences they do not have.  In addition, there are times when an expert accepts a case outside their area of expertise.  Since the vitae should reflect, through documentation of educational and work experiences, all relevant areas of expertise, a lack of experience or training on the expert’s vitae should be a red flag for attorneys – both the ones presenting the expert and the ones opposing the expert.  A lack of training and experience may result in the expert not being qualified as an expert by the judge in jurisdictions where experts are formally qualified by judges.

In conclusion, the law and psychology are inextricably intertwined.  Forensic experts are common faces in criminal, civil, and family law cases.  In many cases, this is good.  With correctional institutions and courts throughout the country struggling to accommodate the growing number of cases involving mentally ill defendants, the scientific knowledge and research data that can be presented by forensic experts can substantially assist the trier of fact in making what oftentimes are very difficult decisions.  Judges in family law disputes may greatly benefit from an expert who can provide reliable data regarding child development, parenting skills, child abuse and its potential effects, and a host of other issues that may arise in such cases.  The same would apply in civil cases.  However, the key is that the expert testimony be worthy of the weight it is often given by the courts.

There is often a great deal at stake in cases involving forensic expertise – life or death, freedom, parental rights, reasonable compensation for injuries produced by negligence, and more.  Faulty and unreliable testimony can lead to faulty and unreliable judgments, which can substantially impact lives.  Frye and Daubert were decided in an attempt to reduce this possibility.  However, Frye or Daubert are only useful if the standards they offer are applied properly.  To take these matters lightly and not expect the expert to support their testimony with the best scientific knowledge available is dangerous to the integrity of the legal system as well as to the individuals to which the testimony relates. 
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Anatomically Detailed Dolls in Child Sexual Abuse Evaluations:
Controversies and Professional Guidelines
The use of anatomically detailed dolls (ADDs) in child sexual abuse cases is a professional practice issue that is wrought with controversy not just within the legal field, but within the mental health field as well.  Some mental health experts argue that they should not be used at all, citing the lack of scientific research supporting their use and the potential for serious misuse and misinterpretation.1  Others argue that they are valuable tools in child sexual abuse investigations and that they can and should be used.2  

If the controversy remained solely within the mental health profession, there may not be much of a problem.  It would be similar to a clinician who approaches a therapy case from a behavioral perspective versus one who approaches a case from a psychoanalytic perspective.  As long as the client is making progress in treatment, the rest is just theoretical debate.  However, this is not the case with ADDs.  The very nature of their use places them squarely within the legal system, specifically in child sexual abuse cases, where their use can have life-changing consequences for both the accused and the accuser.  With such potentially far-reaching consequences, it is only appropriate that the use of ADDs come under close scrutiny.  However, as noted in the previous article, when there is such controversy within the field itself over the use of a particular procedure, test, or tool, judgments about admissibility can be quite difficult.

What are ADDs – Interview Aids or Psychological Tests? Clearly, ADDs are not psychological tests and should not be used as such.  For one thing, unlike the MMPI-2 or the Wechsler scales that measure intelligence, there is no single “publisher” of ADDs.  Different sets of dolls are manufactured and sold by different vendors.  The sets are different sizes with different expressions and different characteristics.  In other words, there is no standard set of ADDs.  Secondly, there are no standardized procedures for using the dolls.  When someone is given a Wechsler test to measure their intelligence, the instructions and procedures are structured and standardized.  Each person taking the test should be given the same set of instructions so that their scores can be reasonably compared to the scores from the standardization sample.  This is not the case with ADDs.  Although there are recommended guidelines for using the dolls, as will be discussed later, the interviewer has latitude in how to present the dolls to the child.  It also is extremely difficult to formally measure, much less score, the “responses” a child gives once the dolls are presented.  Whereas there are few response options for someone taking an MMPI-2 (answer true, answer false, answer both – which subjects are told not to do, or don’t answer at all – which subjects are discouraged from doing), the possibilities of what a child may do with the dolls are endless (ignore the dolls, hug the dolls, kiss the dolls, throw the dolls, undress the dolls, not undress the dolls, speak while undressing the dolls, not speak while undressing the dolls, make the dolls interact with clothes, make the dolls interact without clothes, etc., etc., etc.).  For these reasons and others, ADDs do not meet the standards necessary to be considered a psychological test.3
What about the use of ADDs as interview aids?  This, as well, is problematic from a scientific perspective.  As noted earlier, there are no uniform standards for using ADDs in child sexual abuse interviews.  There are a number of published protocols that offer recommended approaches to using the dolls, but they are not all the same and interviewers are free to choose which protocol they prefer to follow.  In addition, interpreting what each of the possible behaviors a child may produce when using the dolls is fraught with problems.  Certainly, while some sexually abused children may touch, kiss, or sexually explore the genital areas of the dolls in a variety of ways, some nonabused children will do the same, thereby making interpretations solely based on what a child does with the dolls inherently unreliable.4  

Still, some believe that if the dolls are used competently and cautiously, their benefits outweigh their problems.  Therein lies the controversy and it is unlikely that it will ever be fully resolved.  Therefore, for legal professionals, the question becomes how to deal with ADD interviews when they present themselves in legal cases.  

Legal Systems View of ADDs: Despite the scientific problems associated with the use of ADDs, legal precedent and legal opinions seem open to allowing anatomical dolls as an aid to the testimony of child witnesses.  U.S. Code, Title 18, Part II, Chapter 223, § 3509, which addresses child victim and child witness rights, supports the use of anatomical dolls as testimonial aids for child witnesses.  Specifically, § 3509(l) specifies that “The Court may permit a child to use anatomical dolls, puppets, drawings, mannequins, or any other demonstrative device the Court deems appropriate for the purpose of assisting a child in testifying.”  In fact, a recent ruling in United States v. Archdale specifically referred to this Code as a basis to find no error in allowing a child witness to use an anatomical diagram and an anatomical chart during testimony.5  By accepting the dolls as testimonial aids in the courtroom, the Code implies that the dolls would be acceptable tools for interviewers to use in their interviews.  

Furthermore, recent state court rulings show that the higher courts have found no error in allowing expert testimony based on anatomical dolls interviews.  In North Dakota v. Kevin Messner,6 the Supreme Court of North Dakota affirmed the jury verdict and criminal convictions of the defendant, ruling that the trial court did not err in allowing the testimony of a social worker who used drawings and anatomical dolls to obtain statements from a five-year-old child.  Similarly, the Court of Appeals of the State of Mississippi, in the case of Glenn Shirley v. Mississippi,7 affirmed the conviction of the defendant after finding, in part, that a psychologist testified as to an eight-year-old child’s “ … reactions to anatomical dolls and drawings ….”  

This acceptance by the judicial system in no way absolves interviewers from their professional and ethical responsibilities with respect to using proper techniques and methods in their work nor does it suggest that attorneys should not challenge the validity and reliability of using ADDs in a forensic interview.  Simply because some courts have accepted the use of anatomical dolls in child sexual abuse cases does not necessarily mean that their use would be accepted if there was compelling evidence that the dolls were improperly used when compared to recognized and published guidelines in the field.  However, the reality is that ADDs are used in forensic interviews and later may be accepted by the court as a basis for expert opinions in child abuse cases.  In such cases, how does one know when an anatomical doll interview was done “properly” or “improperly”?  

Legal Strategies in ADD Cases: One strategy is to hire an expert in child sexual abuse interviews to critically analyze the anatomical doll interview and provide information about the appropriateness of the interview.  This expert could either be used as a consultant who stays behind the scenes and assists the attorney in preparing questions for the interviewer or as an expert witness to help the judge or jury understand what is proper and improper when conducting child sexual abuse interviews.  Because of the controversy surrounding the use of ADDs, defense attorneys have their choice in the type of expert to select.  One approach would be to hire an expert who opposes the use of ADDs and can present evidence challenging the scientific basis of ADD interviews.  Another approach would be to hire an expert who is a proponent of ADD interviews, but who believes that the ADD interview done in the specific case was flawed.  Prosecutors who believe an ADD interview was done properly also may want to retain this latter type of expert if the expert believes the ADD interview was done properly.  

With any of these scenarios, if funds are available for the hiring of an expert, this is likely to be the best strategy because a good expert may be able to identify strengths or weaknesses within an ADD interview that an attorney would not readily detect.  However, many defendants who are charged with sex crimes do not have the financial resources necessary to hire the best experts.  Even those represented by public defenders or court-appointed attorneys often are limited by the funding restrictions in their respective jurisdictions.  If this is the case, there are alternatives.  

One way is for attorneys to take advantage of the readily available child sexual abuse literature that addresses the controversy surrounding ADDs as well as the guidelines for the use of anatomical dolls.  Some attorneys do not even realize that there are specific guidelines that should be followed by those who conduct child sexual abuse interviews, including anatomical doll interviews, and that licensing and ethics boards typically expect professionals who work in this specialized area of practice to abide by these standards.  Some of the most effective cross-examination can be done when interviewers testify that they either are not familiar with the standards or when there is an opportunity to compare the interviewer’s methods with the standards in the field.  

So where are these guidelines found?  Among the proponents of ADD use, probably one of the most comprehensive and accepted set of guidelines is Use of Anatomical Dolls in Child Sexual Abuse Assessments, prepared by the American Professional Society on the Abuse of Children.8  These guidelines, along with other publications relevant to professional practice guidelines in child abuse cases, can be purchased by visiting the APSAC website at www.apsac.org and clicking on Practice Guidelines in the Publications section.  Another resource is an article titled, Using Anatomical Dolls in Child Sexual Abuse Forensic Interviews.9  Attorneys who plan to use these documents to challenge ADD interviews should obtain copies of both publications, but below is a brief outline of questions attorneys may want to consider when reviewing cases involving ADD interviews.


Was the use of the dolls really necessary in the case?  If a child is able and willing to provide information about the allegations without the use of the dolls, there may be no justification to use the dolls.  An interviewer’s decision to use the dolls should be made on a case-by-case basis depending on case-specific issues.  


What was the age of the child when the dolls were used?  Because of their underdeveloped language skills, there may be more justification for interviewers to use the dolls with younger children than with older children.  Most older children have the verbal ability to describe their experiences with words rather than having to show what happened with the dolls.  However, there are dangers of using the dolls with very young children, such as those under the age of 5, due to their increased vulnerability to suggestion and misleading questions.    

 
Was there strong evidence of sexual abuse and had all efforts to reach the child verbally failed?    


Does the current case law or state statutes support the use of anatomically detailed dolls in the state or jurisdiction where the dolls were used?  


Did the interviewer have the requisite knowledge, experience, and training to use the dolls competently and appropriately?  If not, then obviously that particular interviewer should not have used the dolls.  As with all investigative procedures, when ADDs are used, they should be used with care and only by those who are adequately trained in their proper use.  As with all experts, the expertise of the interviewer can be determined through voir dire.  Questions may include how many ADD interviews the witness has conducted and whether the interviewer has had any training and supervision in the use of the dolls.  Has the interviewer attended any professional workshops on the use of the dolls and/or followed any of the published guidelines developed for those who choose to use the dolls?


Were the dolls selected by the interviewer or the child? The specific dolls used should be selected by the interviewer, not the child.  Selection should be based on the child’s age, race, gender, and the nature of the allegations made by the child or another reliable source of information.  If the doll selected to represent the child is of a different race, age level (in general terms), or gender than the child, it will be more difficult for the child to make the necessary representational shift (a mental process that allows the child to see the doll as a representation of him or herself).10  


Did the interviewer attempt to determine if the child had the ability to make the necessary representational shift (see above for explanation of this term)?  One sign that a child does not have this ability is when the child continues to demonstrate using his or her own body rather than the dolls.  To test this ability, interviewers can begin by asking which doll is “most like” the child, the child’s mother, the child’s father, the child’s teacher, etc.  If the child can do this reasonably well, the child can then be asked to “show” something that is normally benign using the dolls, such as how mom or dad puts the child to bed or wakes the child up in the morning.  If the child cannot use the dolls to demonstrate an event, the child may not be capable of using the dolls as a demonstration aid due to an inability to make the necessary representational shift.


How were the dolls presented to the child?  The dolls should be fully clothed when presented to a child, even if the child reports being undressed at the time of the incident(s).  Any removal of the doll’s clothing should be initiated by the child, not the interviewer.  


Did the interviewer allow the dolls to be used as toys rather than a demonstration tool?  Once the dolls are introduced, the child should be told in age-appropriate terms that the dolls are not toys and are not for play.  The dolls should be used only as a tool to help the child demonstrate what happened.  


Did the interviewer make inappropriate assumptions about what the child appeared to be demonstrating with the dolls?  If and when a child begins to demonstrate the allegations by using the dolls, interviewers should not make assumptions about what the child appears to be demonstrating.  Instead, the interviewer should encourage the child, through nonleading questions, to verbally describe what he or she is trying to demonstrate.  When it appears that the child has completed the demonstration(s), the dolls should be put away.


Were the dolls used as a diagnostic tool?  Although the use of ADDS in child sexual abuse cases is clearly controversial, there does appear to be a consensus in the mental health field that when they are used, they should not be solely used to determine whether a child has or has not been sexually abused.  In other words, a child’s interactions and demonstrations with the dolls should not be considered definitive.  Rather, the dolls, if used, should be used only as one tool in a comprehensive investigation into allegations of abuse.  Overinterpretation of a child’s use of the dolls or excessive reliance upon the dolls is not considered proper use of anatomical dolls.  In fact, the American Professional Society on the Abuse of Children’s Practice Guidelines specifically state that there is no empirical evidence to support the use of ADDs as a diagnostic test for child sexual abuse.  

In summary, the use of ADDs in child sexual abuse interviews is likely to always be controversial.  However, recent legal precedent appears to generally accept their use in child abuse cases.  If this is the case, the argument must then move from the question of whether or not the dolls should have been used to whether they were used properly.  The way in which to make this determination is to 1) hire an expert to review the interview if financially feasible, and/or 2) be familiar with the written guidelines that address the recommended uses of anatomical dolls.  If an interviewer who used and relied upon the dolls can be shown to be unfamiliar with the recognized guidelines in the field or can be shown to have deviated from these guidelines, a compelling argument can be made to exclude the testimony, which in some cases may significantly change the direction of the case.   
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Junk Science in the Courtroom: The Role Legal Professionals Play
Historically, the blame for junk science in the courtroom has been placed squarely in the lap of expert witnesses.  In some situations, that blame is rightly placed.  However, there are times when the same legal professionals who rail against the admission of junk science actually push and pressure experts to give opinions that would be just that - junk - if the expert succumbed to the pressure.  
As discussed in the first article, the legal system, through law and statute, is very much dependent upon experts.  This is particularly true of mental health experts in criminal and family law and medical and psychological experts in civil law.  However, the truth is that the legal system and the professions that are heavily-relied upon by the legal system are oftentimes ill-fitted; the type of testimony that can and should be offered based on the scientific knowledge does not necessarily provide the "answers" that judges and lawyers want and sometimes expect.  This sets the stage not only for tension between the two groups, but also for pressure being placed on experts to offer opinions they really should not be offering.  
Historical Perspective: One of the best illustrations of the role the legal system plays in allowing junk science in the courtroom is the case of Barefoot v. Estelle,1 a United States Supreme Court case involving a death penalty appeal.  At trial, the principle evidence presented by the State to the jury related to the defendant’s “future dangerousness.”  The State called two psychiatrists, Dr. John Holbrook and Dr. James Grigson.  Over defense counsel’s objection, the two psychiatrists were allowed to give their opinions on the ultimate issue of future dangerousness.  Although neither doctor had conducted a psychiatric evaluation of him for that purpose, the court allowed the opinions to be offered through their answers to an extended hypothetical question asked by the prosecutor.    

On the basis of the assumed facts stated in the hypothetical, both doctors essentially opined that the defendant was a sociopath who lacked a conscience and would act without considering the consequences of his actions.  Both predicted that the defendant would commit future criminal acts of violence.  Dr. Holbrook offered these opinions “within reasonable psychiatric certainty” while Dr. Grigson claimed his prediction was “one hundred percent and absolute.”2  The defendant did not testify nor did he present evidence to rebut the State doctors’ testimony on dangerousness.  

Two central issues on appeal were whether predictions of dangerousness by psychiatrists were reliable and whether the opinions should have been permitted without an examination of the defendant.  As a part of the appeal, the American Psychiatric Association submitted an amicus brief answering both of these questions in the negative.  The APA took the following positions:

I. Psychiatrists should not be permitted to offer a prediction concerning the long-term future dangerousness of a defendant in a capital case, at least in those circumstances where the psychiatrist purports to be testifying as a medical expert possessing predictive expertise in this area.  Although psychiatric assessments may permit short-term predictions of violent or assaultive behavior, medical knowledge has simply not advanced to the point where long-term predictions -- the type of testimony at issue in this case - -may be made with even reasonable accuracy.  The large body of research in this area indicates that, even under the best of conditions, psychiatric predictions of long-term future dangerousness are wrong in at least two out of every three cases.  The forecast of future violent conduct on the part of a defendant in a capital case is, at bottom, a lay determination, not an expert psychiatric determination. To the extent such predictions have any validity, they can only be made on the basis of essentially actuarial data to which psychiatrists, qua psychiatrists, can bring no special interpretative skills.  On the other hand, the use of psychiatric testimony on this issue causes serious prejudice to the defendant.  By dressing up the actuarial data with an "expert" opinion, the psychiatrist's testimony is likely to receive undue weight.  In addition, it permits the jury to avoid the difficult actuarial questions by seeking refuge in a medical diagnosis that provides a false aura of certainty.  For these reasons, psychiatric testimony on future dangerousness impermissibly distorts the fact- finding process in capital cases.


II. Even if psychiatrists under some circumstances are allowed to render an expert medical opinion on the question of future dangerousness, amicus submits that they should never be permitted to do so unless they have conducted a psychiatric examination of the defendant.  It is evident from the testimony in this case that the key clinical determination relied upon by both psychiatrists was their diagnosis of “sociopathy” or “antisocial personality disorder.”  However, such a diagnosis simply cannot be made on the basis of a hypothetical question.  Absent an in-depth psychiatric examination and evaluation, the psychiatrist cannot exclude alternative diagnoses; nor can he assure that the necessary criteria for making the diagnosis in question are met.  As a result, he is unable to render a medical opinion with a reasonable degree of certainty.  These deficiencies strip the psychiatric testimony of all value in the present context.  Even assuming that the diagnosis of antisocial personality disorder is probative of future dangerousness -- an assumption which we do not accept -- it is nonetheless clear that the limited facts given in the hypothetical fail to disprove other illnesses that plainly do not indicate a general propensity to commit criminal acts.  Moreover, these other illnesses may be more amenable to treatment -- a factor that may further reduce the likelihood of future aggressive behavior by the defendant.3
Yet, despite these strong admonitions against admitting this sort of unreliable testimony, the Supreme Court held:

The suggestion that no psychiatrist's testimony may be presented with respect to a defendant’s future dangerousness is somewhat like asking us to disinvent the wheel.  In the first place, it is contrary to our cases.  If the likelihood of a defendant's committing further crimes is a constitutionally acceptable criterion for imposing the death penalty … and if it is not impossible for even a lay person sensibly to arrive at that conclusion, … it makes little sense, if any, to submit that psychiatrists, out of the entire universe of persons who might have an opinion on the issue, would know so little about the subject that they should not be permitted to testify ….  Neither petitioner nor the Association suggests that psychiatrists are always wrong with respect to future dangerousness, only most of the time ….4
Neither petitioner nor the Association suggests that psychiatrists are always wrong with respect to future dangerousness, only most of the time?  Does this not define "junk science"?  Of course, the experts who offered such opinions are clearly not without blame, but the Supreme Court of the United States accepted these opinions despite research at the time indicating that such predictions were unreliable.

A similar finding was made with respect to the issue of experts offering opinions based on hypothetical questions without an examination of the defendant.  On this issue, the Supreme Court held, “Expert testimony, whether in the form of an opinion based on hypothetical questions or otherwise, is commonly admitted as evidence where it might help the factfinder do its assigned job,” and supported the lower court’s position that the “use of hypothetical questions in the examination of expert witnesses is a well-established practice.”  They concluded that the lack of personal examination by the doctors should go to the weight of their testimony, not to its admissibility.5   

Today: Although the science on predictions of dangerousness, now preferably referred to as risk assessment by most forensic experts, has grown dramatically over the last 20 years and such assessments now have a much stronger scientific basis, the decisions made in Barefoot v. Estelle show that the legal system sometimes plays a significant role in accepting and embracing rather than admonishing and rejecting experts who offer opinions that extend beyond the scientific knowledge in a particular field.  Although some may say that the Supreme Court would not make the same decisions today, the reality is that similar situations happen regularly in courts throughout the country.  Furthermore, this dynamic does not only impact high-stakes cases, such as death penalty or sex offender cases.  On a smaller level, it pervades all areas of the law and all types of cases.  

For example, it would be hard to find an experienced forensic expert who has not been asked by a judge or attorney to go beyond the data and offer an opinion to “help” the court or the attorney.  In one case, an expert who conducted a risk assessment testified that the data and psychological testing suggested that the defendant represented a moderate risk for violence if released to the community and went on to describe the risk factors found in the assessment.  The expert further explained that risk should be viewed on a continuum and that he could not reliably predict what situational variables might occur while the defendant was in the community that might modify the risk in one direction or the other.  The judge responded, “Look, doctor, all I want to know is if this defendant is going to seriously hurt or kill someone if I release him to the community?”  When the expert explained why he could not reliably predict this using the judge’s dichotomy, the judge grew frustrated and commented that the expert was of no help with the question he needed answered.  This type of pressure from a powerful figure like a judge may lead some experts to give an answer to appease the judge, although the answer would be unreliable “junk.”  

Another example of the legal system’s role in promoting “junk science” in the courtroom is the trend in Broward County to pressure forensic experts who conduct competency to stand trial evaluations to offer opinions that extend beyond what a typical competency assessment would reliably determine, such as a full DSM-IV-TR Axis I-V diagnosis and/or treatment planning recommendations outside of what is believed necessary for competency restoration.  The experts are not being offered extra financial compensation to provide what would need to be a more in-depth assessment to offer such opinions, but lawyers and state hospital personnel regularly pressure experts to provide this extra information.  Some even imply that the doctors who do not comply with these “requests” will no longer receive forensic referrals.

In closing, experts are commonly blamed for offering unscientific and unreliable opinions in the courtroom whereas the legal system is viewed as responsible for keeping the “junk” out.  However, this is not always the case.  When it serves their interests, some legal professionals actually pressure experts to offer opinions that exceed the data and scientific knowledge in the field.  Of course, some may say that the experts should stand firm and resist the pressure, but in the real world of forensics, the demands may be difficult to ignore and resisting them may result in negative consequences to the expert’s referral base.  This is not meant to imply that experts should succumb to the pressure.  It is simply meant to show that the problem of junk science in the courtroom is not a one-sided problem with a simple solution.  
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Book of the Quarter
The Book of the Quarter is a new book titled, Interrogations and Disputed Confessions: A Manual for Forensic Psychological Practice by Dr. Gregory DeClue.  Scheduled for release in May, 2005, the publisher, Professional Resources Press, is offering a 10% discount off the list price of $37.95 for preorders made before May 16th, 2005.  Ordering information can be obtained through e-mailing df@prpress.com or calling 941-343-9403/ 941-343-9601. 


Interrogations and Disputed Confessions: A Manual for Forensic Psychological Practice was written to help psychologists develop their expertise in the area of confessions and competent waiver of rights.  In the book, Dr. DeClue explores why people confess to crimes, and why some people confess to crimes they did not commit.  He also provides a historical review of U.S. Supreme Court cases, and offers a list of legal questions for which psychological testimony can be helpful and practical suggestions for gathering relevant data addressing each of the legal questions.  In addition, the book contains a detailed sample report showing how psychologists can present data and opinions to the court.  Defense attorneys, prosecutors, and judges also should find the book useful to enhance their understanding and use of psychological reports and testimony.

The author, Gregory DeClue, PhD, ABPP, has conducted over 1,000 criminal forensic psychological evaluations and over 1,000 evaluations of prospective or current law enforcement or corrections officers.  He has written articles across a wide range of forensic psychological practice areas, including child custody, competency, malingering, sex-offender re-offense risk assessment, and confessions.  Dr. DeClue is a licensed Florida psychologist and is a diplomate of the American Board of Forensic Psychology.  He is 2004-2005 president of the Consortium of Police Psychologists (COPPS) and has presented workshops sponsored by COPPS, the Missouri Prevention Institute, the Florida Alcohol and Drug Abuse Association, the National Association of Alcohol and Drug Abuse Counselors, the Florida Association of Criminal Defense Lawyers, the Florida Mental Health Institute, and the American Association of Sex Educators, Counselors, and Therapists.  Dr. DeClue is in independent practice in Sarasota, Florida, and is police psychologist for several law-enforcement agencies. 



Announcements

Another Great IBSL Forensic Seminar
IBSL is offering a full day seminar for lawyers, judges, and mental health professionals entitled The Truth, the Whole Truth, and Nothing But the Truth?  Analysis and Assessment of Statement Reliability.  The presenters are Dr. Sherrie Bourg Carter and Dr. Michael P. Brannon.  The seminar is designed for legal and forensic mental health professionals who work with witnesses and/or defendants related to their statements and their reliability.  Learning objectives include providing participants with a better understanding of the developmental, intellectual, and legal perspectives relevant to statement reliability from both the witness and the defendant sides of the case.  Participants also will obtain experience critically reviewing and analyzing case examples to simulate real world challenges and perspectives on statement reliability cases.
The seminar will be at the Renaissance Hotel in Fort Lauderdale, Florida, on January 28th, 2005.  Lawyers are approved to receive 8 hours of CLERs.  Psychologists receive 7.0 hours of CE credits.  IBSL is an approved sponsor of APA and The Florida Bar for offering continuing education workshops.  On-line or phone registration (954-766-8826) is available.  Credit cards, checks, or purchase orders are accepted for registration fees.  

Requests for Seminar Topics for 2006
The Training Division of IBSL is currently seeking suggestions from our readers as to seminar topics they would like to see addressed in 2006   If anyone is interested in suggesting ideas or speakers for other forensic workshops, IBSL would be happy to consider them.  Please send your ideas to sbcarter@forensic-experts.net.
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