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ARE YOU INSANE?

THE HARSH TRUTH ABOUT RAISING INSANITY AS A DEFENSE

Sherrie Bourg Carter, Psy.D., and Michael P. Brannon, Psy.D.
“You know a few things about me dear sweetheart, like my obsession with fantasy.  But what the rabble don’t yet understand is that fantasies become realities in my world.”

John Hinckley writing to actress Jodie Foster in the month prior to his assassination attempt on President Reagan

Probably one of the most misunderstood defenses in the legal system is the insanity defense.  Sensational cases, such as the cases involving John Hinkley and Andrea Yates, receive considerable media attention, which contributes to the myth that insanity is an overused defense that results in guilty, deranged, and highly dangerous lunatics being released into the community to repeat the behaviors that caused the media attention in the first place.  Yet, in reality, the insanity defense is used in only about 1% of the cases across the nation.  In addition, contrary to popular belief, when the insanity defense is raised, it is largely unsuccessful.  

Still, in a society where the media’s focus on a sensational trial can skew the public’s view of what normally happens in the legal system (approximately 90% of defendants plead guilty), the relatively rare insanity defense can be grossly misunderstood not only by the public, but by well-meaning attorneys as well.  So what does it mean to be legally insane?  How is it different from the way most people use the word in everyday conversations to describe behaviors that, by most people’s standards, seem utterly crazy?  Was the behavior of Ted Bundy crazy, legally insane, or just evil?  Did Charles Manson order his disciples to kill because he was insane or suffering from religious delusions or both?  Moreover, forgetting the odds against succeeding with an insanity defense, is it really in most defendants’ best legal interests to raise insanity as a defense?  And finally, if insanity is raised, does it matter when all of the experts, even those hired by the prosecution, agree that a defendant was insane?  

To begin, the legal defense of insanity is specifically defined by statutes in each jurisdiction where the defense exists (in a few jurisdictions, there is no insanity defense).  In Florida, the statute requires evidence of a mental illness and (not or) evidence that the mental illness caused the defendant to not know what he/she was doing or not know the nature or consequences of his/her actions.  This is in contrast to the typical “He had to be insane!” comments many people make after hearing about a horrific or mind-boggling act, usually involving violence.  In fact, some people would say that anyone who kills another person has to be “insane,” though certainly not all or even most of those who kill would not meet the legal standards for insanity.  

Yet, in reality, it is very difficult to be “legally insane” because the statutes in most states are quite stringent, requiring that the defendant not know what he/she was doing or that it was wrong.  By those standards, most people, even someone like Hannibal Lector from the movie, Silence of the Lambs, would not be legally insane, although they may have a bona fide mental illness.  Furthermore, even if the defense succeeds, it certainly does not mean that the defendant will be released. Not Guilty By Reason of Insanity (NGRI) is quite different than Not Guilty.  Most states require that a defendant found NGRI be committed for an indefinite period of time to a state forensic hospital until the defendant’s “sanity” is restored, which for some defendants may be never.  And even for those defendants who eventually are released, the amount of time they spend “locked up” in a state forensic hospital while they are being “restored to sanity” may actually be longer than the time they would have served had they simply pleaded or been found guilty – certainly facts that should give pause to every defense attorney considering an insanity defense for his or her client.

But what if all the experts agree that a defendant was legally insane?  Surely, that would lend some credibility to the defense, right?  Well, the short answer is – it certainly cannot hurt.  However, here is yet another harsh truth.  Despite being instructed that sentencing issues (i.e., what is going to happen to the defendant if we, the jurors, find him or her guilty, not guilty, insane?) should not be considered in deliberations regarding guilt, jurors are often afraid that mentally ill defendants will be immediately released to the community if found NGRI.  Because of these fears and general misunderstandings about the defense, expert agreement on insanity certainly does not guarantee a verdict.  

In fact, Dr. Bourg Carter was involved in a murder case in Broward County several years ago in which the defense expert, two state-hired experts, and two court-appointed experts all opined that the defendant was legally insane when he committed the murder, and within two hours, the jury found the defendant guilty.  Yet, what was even more amazing was what was learned, quite by accident, about the jury’s deliberations.  A few weeks after the trial, Dr. Bourg Carter happened to be talking to someone who knew a juror in the case.  The juror told this person that despite the five experts all testifying that the defendant was legally insane, the jury spent less than five minutes considering insanity.  The two hours of deliberations were spent deciding whether they were going to find the defendant guilty of first-degree or second-degree murder.

Which leads to the last question – is it insane for a lawyer to raise an insanity defense?  As with most things in the legal system, it depends on the evidence in each specific case and available alternatives.  However, in a system that relies heavily on precedent, it would be unwise to ignore history, and that history demonstrates that juries have not been very receptive to insanity defenses.  And even if they are, there is one more harsh truth to consider – at least in the most serious cases, legally insane defendants who are sent to forensic hospitals usually see their proverbial judgment day before they see their release day. 
 



DSM-IV-TR’s MULTIAXIAL SYSTEM OF ASSESSMENT:
WHAT’S THE RELEVANCE?
Sherrie Bourg Carter, Psy.D.
The multiaxial system was developed to give mental health clinicians a format for organizing and communicating information about a person’s functioning as it relates to their mental health. It was not developed for the legal system so it is not surprising that attorneys and judges sometimes have difficulty making sense of it.  Here is a simple guide that should help legal professionals understand how the multiaxial system works and the relevance of each Axis to potential legal issues.
Axis I is where all mental health diagnoses except mental retardation and personality disorders are listed. The most severe Axis I diagnoses are psychotic disorders (disorders involving the loss of contact with reality, such as Schizophrenia and Schizoaffective Disorder) as well as serious mood disorders (such as Bipolar Disorder and Major Depression). Axis I disorders also include substance-related disorders, such as Alcohol Dependence, and less severe disorders, such as Adjustment Disorders (problems adjusting to situational life circumstances).

Legal Relevance: The most severe Axis I disorders, such as psychotic disorders and severe mood disorders, may (although not always) have bearing on a legal issue, such as insanity or competency to stand trial. Other disorders, where impairment of functioning is not as pervasive or severe, such as Adjustment Disorder with Depressed Mood, are less likely to have a bearing on a legal issue, although they may be offered as mitigation for sentencing purposes.

Axis II is where mental retardation and all personality disorders are listed. Mental retardation (MR) is when a person has a significantly subaverage IQ and concurrent deficits in coping with life’s overall demands. Personality disorders, such as Antisocial Personality Disorder and Borderline Personality Disorder, are chronic, pervasive, and enduring patterns of behavior and inner experiences that begin in adolescence and deviate markedly from cultural expectations.

Legal Relevance: MR may (although not always) be legally relevant on issues such as competency to stand trial and competency to waive Miranda. MR also may be used as mitigation. Personality disorders are rarely legally relevant, and in the case of Antisocial Personality Disorder, may work against a defendant by showing a propensity to violate social and legal norms.

Axis III is where medical conditions that may be relevant to the understanding and management of an individual’s mental disorder(s) are listed.

Legal Relevance: Axis III is rarely legally relevant with the possible exception of mitigation.  However, there may be instances, such as in AIDS, where the medical condition is causing an Axis I disorder, such as in the case of AIDS-related Dementia.
Axis IV is where psychosocial and environmental stressors that may affect an individual’s treatment and prognosis are listed. Such problems can include divorce, death of a loved one, arrest, poverty, homelessness, illiteracy, exposure to trauma, or any other significant stressor.

Legal Relevance: Axis IV is rarely legally relevant with the possible exception of mitigation.

Axis V is a subjective numerical rating scale used by clinicians to attempt to quantify an individual’s overall level of functioning. A rating of 0 signifies the clinician cannot provide a rating due to inadequate information. The lowest range after 0 is 1 to 10, which indicates the individual represents a persistent danger of hurting him/herself or others. A score of 100 represents superior functioning without any symptoms.

Legal Relevance: This is a subjective clinical judgment. It is not based on any research and rates of agreement between evaluators on this Axis tend to be low. Because of its subjectivity, it should not be given very much legal relevance.



Book of the Quarter

This month’s Book of the Quarter is the recently released (October, 2007) 3rd Edition of Psychological Evaluations for the Courts: A Handbook for Mental Health Professionals and Lawyers by Gary Melton, John Petrila, Norman Poythress and Christopher Slobogin.  This newest edition offers updated references and content to one of the most relied upon books in the field of forensic psychology and the law.  Written by mental health professionals and attorneys, it is an excellent source book for forensic evaluations including the legal and psychological standards for conducting competency, custody, risk assessment, civil, sanity, sentencing, worker compensation, child abuse and juvenile assessments.   It also offers best-practice guidelines for effective and ethical work related to a wide range of criminal and civil proceedings.  The third edition also analyzes recent legal developments concerning the admissibility of expert testimony, the insanity defense, sexual predators, the death penalty, outpatient commitment, medication refusal, juvenile justice, and more.  At the time of this newsletter’s publication, the price of this book ranged from $130.00 to as low as $65.83 (with a member’s card at BarnesandNobles.com).


ANNOUNCEMENTS

IBSL is very pleased to have Dr. Eva R. Kimonis join its staff as a doctoral resident.  Dr. Kimonis brings with her extensive expertise in psychopathy, particularly juvenile traits related to the development of psychopathy.  


Requests for Seminar Topics for 2008
The Training Division of IBSL is currently seeking suggestions from our readers as to seminar topics they would like to see addressed in 2008.   If anyone is interested in suggesting ideas or speakers for other forensic workshops, IBSL would be happy to consider them.  Please send your ideas to training@forensic-experts.net.


Want to Submit an Article for The Bottom Line?
The Bottom Line is a quarterly publication received by judges, lawyers, and mental health professionals throughout the country.  If you are interested in submitting an article for consideration in an upcoming issue, please review our manuscript guidelines on-line at www.forensic-experts.net and submit your article via e-mail to publishing@forensic-experts.net.  

Any comments or questions about this publication can be sent to us by e-mail (publishing@forensic-experts.net) or mail (750 SE 3rd Avenue, Suite 204, Fort Lauderdale, FL  33316), or we can be reached by phone at (954) 766-8826.     
 
